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1^0 pleasure is compaiable to the standing upon the vantage 
ground of Truth. Bacon Lord Verulam, 



If JUDGES act wrong, their proceedings ought to be published.— 
If the PRESS is to be gagged, God knows where it will end! 

Lord Chancellor Manners, 
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' King's-Bench Prison, Dec. 21, 1814. 
My Lord; 

THE ill-judged, but well-intended Motioa la 
the House of Comoions, on the subject of one of the 
three Punishments to which I was condemned, six months 
ago, under your Lordship's authority, for an offence 
which was completed before I knew it had been meditated^ 
enabled his Majesty 'sTMinisters to assumg^o 1±temael T e» 
the merit of mercy, for an act for which they must other- 
wise have been content with the more humble praise of 
prudence. On their mercy, which wa» preceded by de- 
priving m^ of my Commission in the Navy, without 
waiting for the ceremony of my expulsion from Parlia- 
ment, and followed^ by a chivalrous game at foot-ball ia 
Westminster Abbey, where the work of degradation was 
more quietly performed at midnight, than it could have 
been opposite the Royal Exchange at noon-day, I have 
only to add, that they kept their clemency in their pockets^ 
until they had exhausted their united eloquence and 
efforts to persuade the world of the unworthiness of its 
object.'* TBey did not interpose between me and the 
Pillory, the receptacle of the most abandoned wretches, 
until they had exerted their best endeavors to exclude 
me for ever fromonore respectable society. — ^Biit I intro- 

♦ See the Speeches of Lord Castlereagh, and the Attorney and 
Solicitor Generals, during the Dehate on Lord Ebrington's Motion, 
July 19th. 
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duce the subjecl of their mercy ^ only as it is connected 
with, and leads me to the consideration of your Lordship* 8 
justice. 

In the course of the unmanly, uncalled for, 
and unjustifiable discussion which took place on the 
merciful occasion above-mentioned^, your Lordship's 
learned friend, the Attorney-General, is reported to have 
observed, that " he was glad that the period had arrived 
" when the Trial could be read at length ; and thus do 
" away the effect of those imperfect statements which 
" misled the public mind."* That period, however, did 
nbt arrive so soon as public advertisement had given 
reason to expect ; and the cause of this delay is probably 
to be found in another observation of that learned gentle- 
man, *' that it was pbssible, and not unlikely, that the Short- 
" band Writer, who took down the Trial, did send it to the 
*' learned Judge to be revised by him.*' The Attorney-^ 
General having admitted thus much, and the Short-hand 
Writer himself having declared, on being applied to by 
' one of my friends for a Copy of the Charge, that it wai» 
gone to your Lordship to be revised; your Lordship, I 
presume, will not deny that the Trial, or at ieast the 
summing wp of the evidence^ was actually corrected by 
yonr Lordship, preparatory to publication. I am not dis- 
posed to question the propriety of your Lordship's con- 
duct in supervising the Notes of the Short-hand Writer 
in this instance, especially if it be true, as further asserted 
by the Attorney-General, that it is the conunon practice 
so to do. But if the Charge, as it now appears in print, 
is the same Charge as was actually delivered to the Jury, 
I have tQ lament that the Notes of another Short-hand 
Writer, who was employed by one of the Defendants (Mr. 
Butt), and whose Report of the Charge was quoted by me 
in my Defence in the House of Commons, had not the 

* Times, July 20th. 
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advantage of a similar revision ; because^ in that case, I 
should not have been reproached by another lesurned 
friend of your Lordship's^ the Solicitor-General, with 
havii^g in my Defence misrepresented and misquoted the 
language used by your Lordship."*^ The fact is, that 
having been disappointed of a copy of the Charge, as 
taken down by Mr. W. B. Gumey, because it was gone 
to be revised, I was under the necessity of quoting from 
the Report furnished by the Short-hand Writer employed 
by Mr. Butt, in which your Lordship is represented to 
have asserted, that '^ De Berenger appeared before me 
^ fully blazoned in the costume of his crime ; that be 
'' pulled off his scarlet uniform in my presence ; and that 
" if the circumstance of its not being green did not ex- 
^* cite my suspicion, what did I think of the star and 
** medallion?" For these unqualified assertions, and various 
others of the like purport, which, if believed by the Jury, 
were sufiicieBt lor tuy- o w i¥Mitlw i # -ilwfe w^rmtkuly JU oo^ 
on the face 6f the Trial, one particle of evidence : and 
yet, when I made my Defence in the House, it was im- 
possible for me to doubt that your Lordship had so ex- 
pressed yourself; for though I was not present in Court 
(because my lawyers, for reasons unknown to me, were 
solicitous that I should not appear), yet many persons 
whio were present assured me, that, according to their 
understanding of your Lordship, such was the language 
made use of by you on that occasion, without any quali* 
fication whatever. It appears, too, that the same im- 
pression was received by the Reporters for the public 
prints, in which your Lordship was refHresented to have 
expressed yourself in the terms of that Report of the 
Charge from which my quotations in the House of Com- 
mons were made. 

By die mmming vpf as it now stands in the printed 
Trtal^ it appears that your Lordship expressed yourself 

• Timei, July SOtb» 
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somewhat diflFerently, and less positively, on the subject 
of De Berenger's appearance at itiy House, than in any 
other account which I have either heard or read: and 
since the Trial, as it now appears, had the advantage of 
being revised by your Lordship - and since the Attorney- 
General assures us, that it is calculated to do away the 
effect of all imperfect statements ; and as we have the 
further assurance of the same learned gentleman, founded 
on his knowliedge of the noble and learned persons pre- 
siding in thp Courts, that there is not a Judge on the 
Bench capable of wickedly altering his Charge, so as to 
give it a different colour,* it must needs be inferred, that 
the Newspaper Reporters, and the Short-hand Writer 
employed by Mr. Butt, and the several persons present 
at the Trial, with whom I have conversed on the subject, 
did, by some unfortunate coincidence, more extraordinary, 
perhaps, than the alleged concurrence of circumstances 
which were supposed to justify my conviction, fell into 
one and the same error, at one and the same time, and 
misunderstand the language used by your Lordship, pre- 
cisely in the same manner and to the same extent. 
Whether Mr. W. B. Gurney himself did not fall into a 
similar error, wbic)i, independent of " the oommcni prac- 
tice," rendered it peculiarly proper, and even indispen- 
sable, that your Lordship should revise his Report in this 
instance, I do not think it necessary, and it would perhaps 
be fruitless to inquire, 

I hope that your Lordship will not so far mistake 
me, as to suppose that it is my object to dispute the 
authenticity of the Charge, as it now appears, revised by 
your Lordship, in Mr, W. B. Gurney's publication. All 
that I intend to show, is, that it is still objectionable ; and 
so far, at least, as relates to myself, not warranted by the 
Evidence. And it is remarkable that your Lordship did 
not begin by directing the Jury to decide upon the 
* Debate on liord Ebrington's Motion. 
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Evidence they had heard, but upon that Statement of the 
Evidence which your Lordship should make to them (p. 
448), which statement, as it appears to me, was neither 
impartial nor correct. 

In the first place, I shall beg leave to offer a few 
observations on the zeal displayed by your Lordship 
during the investigation of De Berenger's identity with 
that of the pretended Du Bourg, which it was necessary 
to establish before aught could be effected against myself 
and others. This identity was undoubtedly satisfactorily 
proved ; but when one of the witnesses was asked. 
Whether he had not previously described the person as 
one that had a great red nose and a blotched face? (De 
Berenger's countenance being pale and free from 

^ blotches), it was, I apprehend, no part of your Lordship's 
duty to exclaim, " Red or not, sure you are of the identity 
" of the face," (p* 11»^ I^4»y Cnna^tl had d«ly cross- 
examined certain witnesses,* on the subject of De 
Berenger's Dress, it would possibly have been found full 

^ as necessary to exclaim, " Red or green, sure you 
^ are of the identity of the coat." And I have no doubt, 
my Lord, that the Hackney-coachman at least, had h^ 
been found to prevaricate as to the colour of the under- 
dress,t which probably he never saw,J would have taken 
the hint, and identified the coat, as others did the coun- 
tenance, by swearing to the cut of it. Another instance 
of unnecessary interference on the part of your Lordship, 
may be found in the Examination of one of the persons 

• The three last witnesses to the dress, Shilling, Bartholpmew 
and Crane. 

f Unless the Committee of the Stock Exchange introduced a 
falsehood into their Report, this person had told them that the upper 
coat was brown : at the trial he swore positively that he never had 
90 described it, (p. 125). 

J See Affidavit of Mr. Charles King, annexed to myAddreas to 
tbe Jllectors of Westminster j reprinted at the en^ of thi? Letter,' 
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who appeared in support of the Alibi * which was most 
wickedly set up, and who represented De Berenger as 
being engaged in measuring a garden in York-street, 
Westminster, on theiday before the Fraud. The question, 
put by your Lordship, whether or nojt he stood ancle-deep 
in snow ? (p. 415), was not only wholly unnecessary, but 
extremely improper, as there was not, on the 20th of 
February, any snow on the ground. In summing up the 
Evidence, your Lordship spoke with great self-com- 
placency of having discovered, by certain questions put 
to this last-mentioned witness, that he had been bail on 
at least two occasions ; and your Lordship observed, that 
** a man who is in the habit of jbeing bail must swear to 
^ the amount, and he must swear he is an housekeeper; 
'^ and this man had no house over his bead of his own, 
" but was living in the house' of another,'* (p. 457). 
Here your Lordship takes a part of this man's Statement 
and suppiipsses attother part: and the impropriety of 
your Lordship's remark will appear, when it is considered 
that he had stated, and was not contradicted, that he had 
been a housekeeper down to the 17th of February, (p. 
411). And there was not any proof, that he had acted 
as bail subsequent to that period. 

Your Lordship delivered yourself eloquently, and 
even exultingly, on the subject of De Berenger's identity ; 
^ You were yourselves witnesses,'* said your Lordship to 
the JLury, ^ to the maiiner in which the witnesses who 
*' spoke to the person of l>e Berenger were put upon the 
''investigation; and they were told to look round the 
-'' Court, and they accordingly threw their eyes about 
'* the Court in every direction, before they found the 
*' person whom they said they had so taken notice of; 
^ you saw them look behind them, look down, and on 
« every side of them, and then suddenly, at if they w«rc 

♦ See Correspondence with my Solicitors on this subject, in my 
Defence in the House of Commons. 
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'' struck by a sort of electricity, conviction flashed upon 
'' their minds the instant their eyes glanced upon him: 
'' this occur^:ed in every instance, I think but one, where 
'' the witness, not having his eyes conducted that Vay, 
'' did not discover him,*' (pp. 454, 5). The fact, however, 
is, that neither Bartholomew nor Barwick spoke with con- 
fidence, although De Berenger was actually pointed out 
to them, (pp. 120, 122). Even Crane betrayed his un- 
certainty, although he had been previously to the Mes- 
senger's house to identify him, (p. 124) ; and Mr. Solomon, 
who had also been sent to identify, could not speak with 
any degree of certainty, (p. 132). Shilling who was 
certain, had previously seen him at the Messenger's, (p. 
116); and Mr. St. John, (whose evidence and conduct were 
justly censured by Mr. Park (pp. 3 16, 3 17), though palliated 
by your Lordship (p. 463), had seen him at Westminster 
Hall, when he pleaded to the Indictment (pp. 79, 80) ; 
and with respect to Tozer,* the witness who did not at all 
recognize him, because, as your Lordship says, " bis eyes 
'* were not conducted that way," it is fair to observe, that 
he was directed to '' look to the end of the row" (p. log) ; 
and Mr. Park, the Counsel for De Berenger, desired his 
Client to hold up his head, (p. 1 10). The proof of identity 
was doubtless satisfactory ; but, if I have succeeded in 
showing that it was not such as to warrant your Lordship 
in bespeaking for it not only the faith but tlie admiration 

* In recapitulating the Evidenceof this Witness, Lord Ellenborough 
laid, *' This was the Witness who, looking round, did not find the 
" Defendant ; to he sure, the Counsel might have asked him whether 
^'that was the person ; hut from delicacy that was not done, which 
** was certainly an unnecessary delicacy upon such a subject.*' 
(Pm472). The Delicacy of the prosecuting Counsel was particularly 
conspicuous in his bringing my> affidavit into Court as Evidence ^ 
against myself, and in threatening to prove the publication of it upon 
me (p. 34), although he knew that there was nothing that 1 would 
more readily avow. Another instance of his delicacy was, his ac- 
ceptance of a retmner from the Stock Exchange Committee, after 
accepting my fee for an opinion^ and another for a consultation. 
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of tJie, Jury, the public will judge how far it was de- 
corous in your Lordship to use the animated and eveii 
triumphant language which I have above cited. 

Your Lordship was severe^ and probably with 
justice, on the confidence with which Mr. Tahourdin, De * 
JBerenger's solicitor, denied the Dover letter to be of the 
hand-writing of his client. Yet Mr. Tahourdin, who was 
undoubtedly familiar with De Berenger's hand-writing, 
had, primd facie, rather more right to be positive than 
Mr. Lavie,* the zealous Solicitor for the Prosecution, 
who had no other knowledge on the subject than such aij 
he had acquired by intrusion subsequent to De Berenger's 
apprehension. Mr. Lavie, however, who might have done 
better (as Mr. Park observed, p. 310) than to have given 
his own Evidence to the hand-writing, was, if possible, 
more positive, that the Dover letter was written 1^ D^ 
Berenger, than Mr. Tahourdin was to the contrary. Mr* 
Tahourdin said he had received a thousand letters from 
De Berenger, and on being asked whether he believed it 
to be his hand-writing/ he answered, " I do not indeed — ' 
" it is not his hand-writing:'' and on comparing it with 
another letter, your Lordship observed, " The gentleman 
** may look at the two letters ; but that furnishes no 
*' argument, for a person would certainly write a disguised 
^ *^ hand at that time, if ever he did in his life. Thi» 
*' gentleman does not go on belief that it is not, but he 
" swears positively that it is not his hand-writii%," 
(p. 368). Mr. Lavie, on the other side, declared that he 
could " swear without the least doubt that it was De* 
" Berenger's hand-writing," (p. 92). But your Lordship 
did not then exclaim, in a tone of reprehension, as in the 

• It has been represented to me as a remarkable circumstance, 
that the Stock Exchange should have selected a gentleman, who is 
said to be a devoted friend of the Judge of the Admiralty, and the 
Solicitor of Lord Gambler, to conduct the prosecution, rather than 
the Solicitor for the Bank, or any other Solkitor. 
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tjase of Tabourdin, " This gentleman does not go oH 
** belief that it is his, but he swears positively that it is 
** his hand-writing." So far from that, in statuig the 
Evidence of Mr. Lavie, your Lordship observed, " The 
^* Evidence of Mr. Lavie is only that he believed this to 
^* jbe De Berenger's hand-writing,'* (p. 466) ; and such 
Evidence your Lordship intimated was sufficient. To me 
it appears that Mr. Lavie's Evidence was full as positive 
9s that of Tahourdin : and how Mr. Lavie, with his slender 
knowledge on the subject (not very decently obtained,) 
could swear without the least doubt that the Dover letter 
was of De Berenger's hand-writing, although it was proved 
to have been very dissimilar from the general character 
of that hand-writing, is best accounted for by admitting a 
determination on his part to lose nothing for want of 
Evidence. Lord Yarmouth deposed, that if his suspicions 
had not been previously awakened, be sboitld never have 
suspected the Dover letter to have been written by De 
Berenger, with whose hand-writing he was perfectly fami^ 
liar ; and that on looking through it with a view to detect 
the lesemblance, he could find only one letter (the large 
R in the signature) that created a suspicion (p. 374, 5, 6). 
That De Berenger was the person who wrote that letter^ 
there is now no reason to doubt ; but when it is considered 
that at the Trial the proof of personal identity appeared 
partly to depend on the proof "of that hand- writing, the 
conduct of Mr. Lavie in this particular, and let me add, 
of your Lordship, was certainly, to speak mildly, some-^ 
what extra-judid^l- 

By the Evidence annexed to the Lettcfr which I bad 
the honour to address to the Electors of Westminster, on 
the day on which it was intended to exhibit me in the 
Pillory, it is, I am persuaded> satisfactorily proved, that 
De Berenger changed his dress in the post-chaise which 
conveyed him from Dartford to/the Marsh-gate. I am 
the more confirmed in this opinion, because I observe 

C 



Digiti 



zed by Google 



10 

that those per^ns who are hired to libel me in ne9r#> 
papers and pamphlets (for I cannot suppose that their 
inaliee is wholly gratuitous),* have since aflfi^cted to 
speak of the subject of the dress as a minor circumstance; 
as if it were of little importance to the merits of the case, 
whether De Berenger presented himself to me in the 
dress in which he committed the Fraud, or had secretly 
changed it before he came into my presence. It is a 
triumph to me to perceive the contempt with which my 
enemies ndw pretend to consider the subject of the dtess^ 
as it proves that they are sensible of being defeated in 
tile only point in which your Lordship had taught them 
to consider themselves invulnerable. While they betray 
their own belief of my innocence, I can despise their 
pnabated endeavours to persuade others that I am guilty. 
The supposed appearance in " the Costume of Crijiie,'' 
was by far the principal argument against me, ssnd was 
supposed at once to convict me bodi of the Fraud satA 
Perjury. So long as it could be bdstered up by any 
appearance of Evidence, it was the vital pert of the Case. 
It was so treated by your Lordship, (pp. 45£, 478, 9 ; 
484, 5, 6, 7), and so termed by the Coimaei for the Prose- 
cu4;ioo, who, with more than * his accuetomed veracity, 
observed, that my CoiiQsel had called witness after 
witness to conroborate inferior points, but had left me 
^ without confiimation upon that import^it, that vital 
'^ part of this Case, to Lord Cochrane, tiz. the dress 
*' which Mr. De Berenger wore at the time he came to 
'' that House, and had with him that interview/' (pp, 
440, 1). This exhibits inra strong and convincing light 
theparamoant importance of that part of the Case, which 
my enemies have since endeavoured to depreciate. 

At what paiod De Berenger changed his dress in 
the <:haise is not odierwise important, than as the consi- 

♦ I anr informed, however, that they distribute their Publications 
gratis* 
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deration of it appears to lead to an additional proof of 
the fact. It ift bigh)y probable that the change took 
place between the coach-stand at the Three Stags, 
Lambeth Road, and that at the M€u»h-gate. According 
to the Evidence (as it was called) of Shilling the 
postboy, before the Stock Exchange Committee, De 
Berenger drew up the side-blind at the comer where he 
sat, as if to hide kimseif, on perceiving that there was no 
coach to be obtained at the former place. At the Tnai, 
be deposed that he saw the side-blind was up, but did 
not see when he pulled it up, but thought he did it as he 
came round the comer, (p. 113). Your Lordiship, in 
summing up, misstated this part of the Evidence ; and, 
notwithstanding the Witness had said positively that the 
side-blind was up, and that he did not see when he pulled 
it up, your Lordship represented him as saying, " I think 
** he pulled up the side-blind, whicjji had been down 
♦' hefoie all the Zi>ay;' (p. 474). 

If your Lordship understood that he did not pull it 
up till his arrival at the Marsh-gate, and that it had been 
down before all the way, your Lordship's understanding 
and the meaning of the Witness are clearly at variance. 

, *' The Statement ^t the Evidence*' (as it appears tome) 
does not allow time for Pe Berenger to have clwrnged his 
coat while the side-blind was up. According to the 
Evidence itself^ there might have been ample time for 
that purpose. The." Corner,** alluded to by die Witness, 
must cither have been the corner at the Three Stags, or^ 
that at the Asylum; the latter two Jiundred, and the 
former more than four hundred yards from the Marsh- 
gate; but as he " did not see when he pulled it up,'* 

* it might have been done before. It is, however, the most 
probable (as well as most agreeable to the evidence of 
this Witness, both at the Trial and before the Committee), 
that De Berenger pulled up the side-blind as he came 
round the^**! Cortier by the Coach-stand at the Three 
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' Stags, and the probability is, that it was in order to 
conceal himself for the purpose of changing his dress. 
On being disappointed of a coach at the former stand, 
(owing I conceive to the early hour of the morning), he 
would naturally apprehend that he might again be 
diaappointed at the other ; which indeed was very near 
being the case, as there was only one coach on the stand, 
(p. 113). He would then have had no alternative but 
of walking through the streets in the dress of his Fraud, 
or of proceeding with the chaise-^and*four to wherever he 
chose to terminate his expedition ; either of which might 
have occasioned his detection. It was therefore an act 
of evident expediency, and probable necessity, to effect a 
change of dress before he arrived at the Marsh-gate. 

If my Counsel, or your Lordship in their default, 
Jiad thought proper to question the post-boy as to the 
period at which he saw De Bierenger in his scarlet coat^ 
it would have appeared that he did not observe it at 
the time at which he quitted the post-chaise, and that he 
idid not mean to swear that he left the chaise in that dress. 
He has since declared, and has offered to testify on oath, 
that De Berenger might, as he verily believes, have 
changed bis dress before his arrival at the Marsh-gate, 
without being noticed by him ; that he had with him a 
portQuanteau, or parcel of some kind large enough to 
jcontain a coat; that he did not see his under-dress when 
be quitted the chaise, and has no knowledge whether it 
ivas the same he had previously seen or not. And the 
.JlvideQce which he gave at- the Trial is perfectly con- 
sistent with this statement. He did indeed say that De 
Berenger wore a red coat; but it is clear, from other parts 
of his Evidence, that he alluded to his previous appear* 
ancfe, and npt to the period of his quitting the chaise : 
for he says, that " the coat had some sort of a star upon 
'^ it, but he was not close lenough to see it, and could not 
^' swear to what it was," (p. 115). Now, if he had been 
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•peaking to his appearance at the Marsh-gate^ he must 

have been " close enough;" for he says, " I opened the 

" chaise-door/' (p. 113). It is evident, therefore, 

(admitting his credibility, and as he has hitherto been 

considered the second best Witness for the Stock 

Exchange, I apprehend they will not object jto it), that 

he was speaking to his appearance at a previous period, X 

when he saw him at a distance ; which must, I apprehend^ 

have been on some occasion when he ttirned round on 

his horse, and observe?! him in the chaise. He is either 

not to be believed, and his Evidence to the dress is 

nothing; or lie did not observe it at the Marsh-gate, 

which, as far as I am concerned, is precisely 'the same 

thing. But I consider him consistent in this part of his 

Evidence, because I think it appears from another 

answer that he had no opportunity of observing the dress 

at the Marsh-gate ; for he describes him as stepping out 

of the chaise into the coach, and says, ** He then held 

** his hand down, and gave me two Napoleons ; he did^ 

'' not say that one was for my fellow servant and the 

" other for piyself, but I supposed it was so," (p. 114). 

Hence it appears that he stepped from the chaise to the 

coach, without stopping to speak to the Witness, or to 

give him his reward; that he held his hand down for 

that purpose ; which, whether it implies that he presented 

it with his side or back towards him while entering the 

coach, or that he put his hand down after be had 

entered (the latter I understand was the fact), is tolerable 

proof that he allowed the Witness no opportunity of 

observing his under-dress. It proves, too, I think, which 

is more important, an anxiety that the Witness should 

not see it. He appears to have conversed very familiarly 

with this Witness in the course of the journey (pp. Ill, 

112), and would hardly have quitted him so abruptly 

without a parting word, if he had not been anxious to 

jiivoid his further observation. He was very desirous, and 
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with great reason^ that the post*boy should not perceive 
the transformatioo that had taken place.''^ 

Shilling's obserration of the dress, at any period, 
aj>pears to have been very ii&perfect. He declined 
swearing to the colour of the outer coat, which he thought 
was a kind of brown, but which in fact was proved to be 
grey, according to the description in my Affidavit : he 
thoi^ht there was a kind of white fur upon it ; although^ 
in fact, there was no fur at all. He saw a red coat dowm 
. as far as the waist, but did not see the skirts of it, and 
thought it was turned up with yellow, but would not like 
to swear to that; and assuredly if it was an aid-de-camp's 
coat, as asserted by other Witnesses, it could not have 
had yellow facings, or any facings at all. And it had a 
Star of some sort upon it, but he was not close enough to 
see it, and could not swear to what it was (pp. 114, 15). 
Yet this is the Witness spoken of by Sir Simou Le 
Blanc, as " the post-boy" who **-had opportunities, 
^ during the last stage, of seeing him while he was out 

• This is further confirmed by a piece of Evidence, which Shilling 
declares he gave before the Committee, but which, in part, those 
honourable gentlemen thought proper to suppress ; namely, '* that 
^ when the pretended Colonel stepped from the chaise into the 
^ hackney-coach, he placed his portmanteau or pared close to his 
^ breast, wrapping his great coat over it ; that he threw his swcml 
^ with his right hand on the front seat of the coach, and sat down on 
-'' the back seat, giving him two Napoleons with his left hand/' His 
placing the portmanteau close to his breast, and wrapping his great 
coat over it (circumstances which were omitted in the Stock Ex- 
diange Reports),^ were probably for the double purpose of concealing 
ihe coat which he then had on, and that whkh he had jvtt taken 
off, whidi in the hurry in which the change was efifected he probably 
had not had time to secure sufficiently in the Portmanteaa. And 
|he alteration might have taken place in this hurried manner, if he 
pulled up the side-bUnd on coming round '^ the comer/' as suggested 
by the Witness at the Trial, even if the comer alluded to was the 
$i€<md comer at the Asylum. 
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^ of the carriage^ and walking up a hill, and while h^ 
*' conversed with them, directing them to the place to 
" which he should be driven,** (p. 590). Now as Sir ' 
Sitnon metitioned only one of the Dartford post-boys^ 
and as in fact he had no cognisance of the other, who 
was not examined, it is cleai^ that he took the liberty, 
or exercised thejco^dicial authority of clipping this same 
Shilling into two. Moreover, he appears (accidentally, no 
doubt) to have e)ced out about sixpenny-worth more of 
Evidence; for there is not in the Trial one word about De 
Berenger getting out of the carriage and walking up a hill : 
it is, to all appearance, the pure mintage of some ingenious 
Judge. I read, indeed, in Shilling's Examination, that on 
arriving at Shooter's' Hill, ** the gentleman looked out 
*' of the window,** (p. US). It is possible, that your 
Lordship may have misunderstood the Witness ; or that 
Sir Simon, in the hurry of passing Sentence, nlay have 
misunderstood the Minutes. Instead of ** looked out of 
«* the window,** your Lordship may mistal^ingly have 
written, or Sir Simon may erroneously have read, 
*^ leaped out of -the window ;** and " if so/^ (p. 482), as 
there was no Evidence of his leaping in again, it was 
little enough to conclude that he ** walked up the hill;'* 
otherwise, instead of a leap and a walk, we should have 
a flight of judicial imagination. 

I have already shewn, not only that Shilling did not 
fwear, and did not intend to swear to the dress at the 
period of De Berenger*s qyitting the chaise, but that it 
is clear from the Evidence, that he was speaking to a 
previous period ooly, and that be did not, and could not 
take any observation at the Marsh-gate, either of big 
person or dress. Yet the learned Judge aforesaid had, 
it should seem, your Lordship's authority to assert, that 
he was spoken to positively by the post-boy at that 
period ; namely, the period at which he was stepping 
from the post-chaise into the hackney-coach, (p. 591)» 
And in the very same sentence, speaking of the evidence 
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dTtbc waterman, Sir Simon says, " He swears distinctly 
*' to hris person and his dress, and that he had then a 
" scarlet coat under a grey great coat," (p. 591). He did 
indeed swear to a scarlet coat, (how truly I now leave the 
World to judge);* but instead pf a grey great coat, as 
asserted by Sir Simon, he swore to a " dark drab mili- 
tary sort of a coat'* (p. 1190; and 89 far from " swearing 
distinctly to his person," he said, that he did " not see 
that he could recollect him ;" but when he was actually 
pointed out to him by the Counsel, he deposed, upon his 
,word, that he thought he was like him, but he only saw 
bim for about half a minute,t (p. 120). 

If it were possible, or worthwhile, to point out all 
the variations in the depositions of different Witnesses, 
*one of whom described De Berenger as a tall person, 
(p. 101 ), although he is certainly under the middle size, and 
another (he who had so many *' opportunities") expressing 
the greatest uncertainty, and evincing many inaccilracies, 
it would appear that there is less truth than eloquence in the 
following passage in your Lordship's Charge to the Jury : 
" So multiplied a quantity of testimony, so cleac and so 
" consistent, was, I. think, hardly ever presented in the 
" course of any criminal Trial ; differing in no circuni- 
*' stances^ respecting his person and dress, excepting m 
*' some trifles, which, amidst the general accordance of 
" all material circumstances, rather confirmed by this^ 
" minute diversity, than weakened the general credit of 
" the whole, and gave it the advantage which belongs to 
" an artless and unartificial tale," (p. 455), 

In summing up the Evidence, it was usual with your 
Lordship to take part of an answer, and suppress another 
part: thus your Lordship represents Shilling as saying, 

* Q, Had there been no reward from the Stock Exchange, would* 
dther the coachman orhis waterman have sworn to a scarlet coat ? 
_ + Q. Did he see ^'aT'all? 
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ihat ** the coat had some sort of a star upoa it" (p. 475); 
but how oam^ your Lordship to overlook the remainder 
of his answer, namely, that he " was not close enough 
." to see it, and could not swear to what it was ?" (p. 115). 
It is perfectly clem: from the Evidence, that whatever was 
the colour of the coat in which De Berenger came to my 
house, he had at least divested himself of his ornaments 
before he came there. ShilUng's Evidence lo the star 
amownts to nothing; he either did nor see it at all, or 
he saw it indistinctly at a distance, at an earlier period, 
^nd neither the watetman nor badcney-coachmao de- 
posed to either the star or medallion. If De Berenger 
had effected no change in his dress, how comes it that 
the Witnesses, who spoke to his garb during the night, 
saw and bore testimony to the star, while those wIm> saw 
him by day-light in the ntorning did not ? It was either 
not a fixed star, or, like the stars in the firmament, wds 
only visible by night. 

Again; in stating the Evidence of the hadcney- 
coachman, your Lordship says, *' He (De Berenger) 
" took a portmanteau that he had, and a sword — the 
" portmanteau was a small black leather one," (p. 477).; 
but your Lordship omits the r^miainder of Crane's 
answer, " big enough to wrap a coat up in,*' (p. 123). It 
may be said that there are few portmanteaus that are not 
big enough for that purpose; but still it \As a circum- 
stance which your Lordship ought not to have omitted, 
becau3e it had a tendency to bring home to the minds of 
the Jury the probability of De Berenger having possessed 
the means of changing his coat. It was, I conceiye, your 
Lordship's duty. to have recapitulated those w(»rds; and 
you might very fairly have added, ^ So that yop see, gen- 
* tlemen, that De Berenger may have had the means of 
' changing his dress before he appeared in Lord Coch* 
' rane's presence.' So far from that, your Lordship did 
notx>aut to tell those credulous gentlemen) thai it did not 

4-11 » 
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appear that De Berenger had any means of shifting him* 
self! (p. 484). Was it that your Lordship did uot wish 
the Jury to connect the idea of the portmanteau with 
its probable contents, that you omitted the words, " big 
" enough to wrap a coat up in i" I could have wished 
that your Lordship had favoured the Jury with your own 
private opinion as to the contents or purpose of that port" 
manteau. It was in Evidence, that De Berenger had 
with him a small portmanteau when he bought his scarlet 
coat, (p. 160): and your Lordship evidently considered 
it to be the same which had been spoken of by Crane : 
for in stating the Evidence of Mr. Solomon, the person 
who sold the articles of dress, *' that he took them away 
" with him in a coach — ^he had a small portmant^u with 
" him,^' your Lordship immediately observed to the Jury, 
" You remember there is a leather portmanteau spoken 
" of," (p. 488). And your Lordship, I am certain, ha* 
not a doubt that he conveyed his scarlet coat to Dover in 
that portmanteau. — ^The Solicitor-General has assured us 
that De Berenger was supposed to be no fool, although 
he did not argue very wisely on that supposition.* But 

* During the Debate on Lord Ebrington's motion, the Solicitor- 
General is represented to have said, that " De Berenger, who had 
'* never been supposed to be a fool, must have known that Lord 
** Cochrane was one of the participators in the Fraud, otherwise the 
" house of Lwd Cochrane would have been the last tp which he 
** would have gone," (Times, July 20). To me it appears that the 
house of an accomplice was the last to which any body but a fool 
would have gone ; because any body but a fool, in De Berenger's 
situation, must have foreseen, that wherever he should, in the first 
instance, proceed, after exciting so much attention and curiosity, 
and after a transaction which would so soon be known to have been 
iraudulent, and so quickly stir up inquiry, to that place he would 
inevitably be traced. And any body but a fool must have known, 
that to go immediately to the house of an accomphce^ would lead te 
the discovery of that accomplice, and consequently to his own de- 
letion. De Berenger was not such a fool as to proceed immediately 
to the house of an accomplice, with an hackney-coachman for a 
witness, when th^e were so many places of common resort » 



Digiti 



zed by Google 



19 

It would have been worse than folly, it would have been 
madness to have prematurely arrayed himself in so re- 
markable a dress, intended for so criminal a purpose. 
Your Lordship knew, that it had not been attempted to 
trace him to Dover in that splendid apparel, and that it 
was next to impossible that De Berenger should have 
exposed himself so egregiously to defeat and detection. 
It' could not possibly have escaped your Lordship's 
penetration, that De Berenger must have gone down to 
Dover in a dress different from that in which he returned ; 
and with that conviction on your Lordship's mind, and 
with the evidence of the portmanteau before you, 
** big enough to wrap a coat up in," it must have struck 
your Lordship, " as by a sort of electricity," that Dt 
Berenger had the means of shifting himself; and that I, 
who had never' before been suspected of fraud or false- 
hood, might possibly have spoken aad swoirn to th€ 
truth ! 

The circumstance of his taking the sword out of the 
coach, together with the portmanteau, as deposed to by 

Ix>ndon, to which he could have gone, and obtained a hat, and a coat 
too, if necessary, without exciting much astonishment, or leaving any 
clue to the discovery of his person : but he was weak enough to 
imagine that, by coming to me, he should secure an immediate retreat' 
to America, having doubtless ascertained that the ship was then 
ready to sail^ and anticipating no objection on my part which mf 
knowledge ;that sir Alexander Cochrane was desirous of his services^ 
and his owii tale of distress, would not remove. And if he at all 
anticipated, not only that the imposition on the public, but the 
impostor's proceeding to my house, would eventually come to m^ 
knowledge, which, if the voyage had commenced as soon as he ma^ 
have imagined, it might not have done for several months, he pro- 
bably flattered himself that, by means of indignant protestations of 
his innocence, and other artifices, and his having appeared before me 
in lus usual character, and not in the character and dress in which 
that impostor would be described to have appeared, he should be able 
to remove any 'suspicion agamst himself which I might possiblj 
evince. 
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Crane (p. 123), is also very important. In his journey 
from Dover he had worn that sword — it was essential 
to his assumed character; but before he arrived at my 
nouse he had disengaged himself from it^ and had it loose 
in the coach : so that, according to the Evidence of the 
chief witness for the Prosecution, he had made one 
material alteration in his appearance.* Now, for what 
possible purpose could he have taken off his sword, if he 
had been regardless of exhibiting himself to me in the 
false character of a military officer ? There is no probable 
reason for his divesting himself of his sword, that does 
not equally apply to his putting off his sash, his star, and 
his medallion, his scarlet coat, and his assumed char^ter 
altogether* 

I have before observed, that the identity ' of De 
Berenger was, certainly not proved by the hackney-^ 
coachman. I again mention this, to shew that youi* 
Lordship also mis-stated the Evidence in that particular. 
He had seen him at the Messenger^s house, and therefore 
It was no wonder that he pointed him out in Court. But^ 
on being asked, " Were you of the same opinion when you 
** saw him at Mr. Wood's ?" instead of returning a direct 
answer, he says, '* When I came down stairs, he looked 
" very hard at me ;'* and to the next question, " t)id you 
" know him then f" he replied, " Yes, it was some- 
'' thing of the same appearance, but he had altered him^ 
*' self very much by his dress," (p. 124). Your Lordship 
left out the words, " something of the same appearance,'* 
and stated to the Jury that Crane knew him at the Messen- 
ger's, though he had altered himself a great deal in his 
dress," (p. 477).t 

* iThis is corrotjorated by tbe chaise-driver, who informed the 
. Committee that De Berenger threw the sword on the seat of thi 
toach. See their Report, 
t Sec the affidavit of Mr. Chatles King. 
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Th^re is one particular in Ci'ane's Evidence which 
taiight very well be believed, even if your Lordship had 
not elucidated it : " The gentleman gave me four shil- 
'' Hngs before he went in, and I said, I hoped he would 
" give me another shilling/' (p. 12S). Whether your 
Lordship was anxious that the coachman should not be 
deemed of a mercenary character, lest the Jiiry should 
have thought it possible that he had lugged in the scarlet 
coat before he was asked, in his eagerness to obtain the 
reward offered by the Stock Exchange, I do not pretend 
to say ; but 'if your Lordship had not been apprehensive 
that this additional demand of Cjrane wou]d,at first glance, 
seem exorbitant, you would hardly have taken the trouble 
to travel out of the Record for its justification. " Hear- 
ing," says your Lordship, " that Niipoleons had been dis- 
** tributed to drivers, he thought that a hackney-coach- 
*' man might ask for a little more of his bounty than he 
*' at first received," (p^ 477). Your Lordship, however> 
-knew that it was not in Evidence, that Crane had heard 
one word about the Napoleons, nor is there the slightest 
reason to believe that he knew at that time that any such 
coin had been distributed : on the contrary, there was 
reason to concjude, from the secret manner in which De 
Berenger rewarded the post-boy, by holding down his 
hand, without speaking, as appears by the Evidence, 
(p. 1J4), that Crane had no opportunity of seeing or 
hearing of that description of reward; which is also 
pretty evident from his limiting his request to an extra 
shiliingw 

in another part of the Charge, your Lordship gave the 
Jury to understand, that the Napoleons which were found 
in De Berenger's desk, tallied with those which had been 
distributed on the day of the fraud, (p. 459). There can 
be no doubt that they were the same description of coin, 
and that they tallied with each other, as one guinea tallies 
with another. There was no Evidence^ however, to any 
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particular tallying, and therefore it should seem that your 
Lordship deposed to it yourself, for the better introduc- 
tion of the following remark : " therefore the proof in 
^ this particular is dove-tailed and closed in, beyond any 
'* thing I almost ever^saw in a Court of Justice" (p. 459). 

On Crane's statement, that the waterman opened 
the coach-door for De Berenger, your Lordship did not 
omit to infer, " So that he was within view of the 
*' waterman" (p. 478) : but, my Lorcl, the waterman's 
opening the coach-door was no proof that he saw De 
Berenger step out of the chaise into the coach ; he would 
iiaturally,on opening thedoor, stand partly behind it ; and 
the doiiis of the two carriages both opening towards him, 
would in all likelihood intercept hi^ view of the passenger : 
whereas the view of those persons, who have since 
voluntarily come forward to swear to the green dress, and 
who saw De Berenger from the other side, was not 
subject to such interruption.* 



I SHALL now proceed to the consideration of your 
Lordship's comment on my AflSdavit of the 1.1th of 
March. It was in that part of the summing up, that your 
Lordship, according to every Report of it, except that 
which I am now_ considering, used the unqualified 
expressions quoted by me in the House of Commons. It 
appears, however, by the printed Trial now before me;^ 
which had the advantage of. being revised by your 
Lordship, that some of these expressions were not quite 
80 direct and positive as I had then every reason to 
believe. But I shall not fail to shew, that as they are now 
presented to me, they are such as were not warranted by 
the Evidence, nor conformable to that strict impartialitj 
trhich your Lordship ought to have preserved. 

^ These persons had also the advantege of higher ground, and are 
libKlh taller than the watermair, whose person is very shtitt 
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'^ Tlie account**, said your Lordship, " that is given 
^ of this man's pulling off his dress, as contained in the 
" Affidavit of Lord Cochrane, is highly deserving of 
" your attention," (p. 479). And your Lordship theii 
proceeded to lay down the criterion by which they were 
to judge of it : " It is a rule of Law, when Evidence is 
" giveii of what a party has said or sworn, all of it is 
** Evidence (subject to your consideration, however, aa 
'* to its truth), coming, as it does, in one entire form before 
'^ you ; but you may still judge to what parts of this 
" whole you can give your credit ; and also, whether that 
*' partj which appears to confirm and fix the Charge, 
*' does not outweigh that which contains the exculpation/' 
(p. 479). This, my Lord, may be very plausible, and 
since it comes from your Lordship, may possibly be very 
legal ; but I am strongly inclined to suspect that it it 
neither true nor just. I am humbly of opinion, that your 
!l|jpi^dship would have done better to have instructed the 
Jury, that unleks the statement which I had made oi| 
oath, and which was before them as Evidence, was foun4 
to be inconsistent with, and contradictory to itself, they 
were bound to give credit to every part of it that was not 
contradicted, and^utweighed by other Evidence* There 
were circumstances in the Affidavit, which, separatelj 
considered, woujLd admit of a confirmatory coj^struction ^ 
at the same time that the entire statement was consistent 
and e3?culpatory. There was nothing more extraordinary 
in £)e Bereoger talking off a gre(en coat in my hou;se, than 
in talking off a coat of any other colour ; but the cir* 
cumstance of thje stripping, in an abstracted point of vi^w, 
tvas favourable to the Charge; yet, coupled with the 
circumstance of the co^t so ta^ea off* being green,xthe 
effect 9f the vrbole was exculpatory, bf^cause it went to 
prove, tl>at he had secretly divested himself of tjie dresf 
of his crime, before he cam^ into ipy presence. Th^ 
Jury, therefore, were not to weigh one part against thq 
other^ as directed by your Lordship^ and to consider the 
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acknowledged stripping as an -argument against the 
alleged colour; but to take the whole, and to weigh 
it against any other Evidence in the Cause (if such 
there were) to the contrary. 

The circumstance of " the stripping'' (p. 478) which 
is described in three lines, might have been omitted with- 
out leaving any apparent chasm in the account; and the 
improbability of divulging a circumstance, which I, if 
guilty, must have foreseen would have been adduced as 
an argument of guilt, is so evident and strong, that if 
your Lordship bad submitted it to the consideration of 
the Jury, at the same time that you bespoke ' their 
iuspicion bf the exculpatory parts of my Statement, it 
would not, I apprehend, have been any reflection on your 
judgment or impartiaMty. But as the merit of bringing 
forward the Affidavit in Evidence exclusively appertained 
to the Prosecutors, your Lordship appears to have thought 
it but just that they should receive the entire advantage 
of it. 

The manner in which my Affidavit was seized upoa 
by the Prosecutors, and brought forwhrd as Evidence 
against me, as if, upon the very face of it, it was a false 
and perjured document, was neither a very decent, nor, as 
I apprehend, a very fair or usual proceeding. " We have 
«' not often," said Mr. Park, " had the experience of 
" that which has been done to-day ; I believe not above 
*' twice in my professional life, have I seen a Prosecutor 
" put in an Answer in Chancery of the person who was 
** Defendant, and then negative that Answer," (p. 301). 
In the Court of King's Bench, it was, i suppose, a still 
more unusual proceeding ; and it should seem, that your 
Lordship was so agreeably struck with the novelty of 
the act, as to overlook its deficiency in points of inferioi^ 
attraction. 
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After instructing the Jury to judge whether that 
^art which appeared to confirm ^nd fix the Charge^ did 
not outweigh that which contained the exculpation^ your 
Lordship says, " Now I will state to you what is Lord 
*' Cochrane's Afiidavit/' (p. 479)* And after reciting 
the introductory paragraph, which stated that I had 
obtained leave of absence to come to town for the purpose 
of making my deposition, your Lordship said, " Now it 
*' is material to observe, that this AflSdavit first introduced 
** the name, of De Berenger in any public document : 
^' whether it was known privately at any earlier period, 
'* we are not informed,*' (p. 479). Which I take to be 
an insinuation, that possibly I might not have given up 
the name of De Berenger, if I had not had reason to 
inspect that it was abready privately known* Your Lord- 
ship appears to have taken the hint from the Counsel for 
the Prosecution, who asserted, but was too wise to attempt 
to prove, that the Committee had previous and " private 
information, that Du Boqrg really was De Berenger,"* 
(p. SO). They had indeed intimated in their Report^ that 
they possessed further and very important information \ 
and ^it has since been shewn, that they had secret 
information, but not that Du Bourg really was De 
Berenger, but that Du Bourg was no other than myself !* 
It appears that they received this important information 
from ^their chief and favourite witness the coachman^ 
whom they afterwards brought fbrward to swear to the 
person and garb of De Berenger If And if it can be said 
that I was convicted upon Evidence, it was exclusively 
upon his Evidence to those points. I agree with the 

•See the Afcdavits of James Yeowell imd James LoVemOre, re- 
printed at the end of this Letter. 

f In an advertisement of Mr. Bish, in answer to applications said 
to have been received fi-om public charities, for a portion of the 
property detained by the Committee, it is declared that the BWck 
Bxchange ^ains nothing by the verdict butHoifQVjt } 

B 
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Solicitor General that his testimpny was yery natural,^ for 
it was very natural for such a man to swear any thing for 
mouey ; but I think it was a most unnatural conclusion 
of that learned gentleman, that he would upon such 
testimony have convicted his own brothenf 

Your Lordship took considerable pains to impress 
upon the Jury, that on the 1 1th of March, the date of 
my Affidavit, De Berenger might reasonably have been 
supposed to be out of the kingdom : " The Davisons/' 
said your Lordship, " have informed you that the day he 
" finally disappeared was the 27th of February (Mr. C. 
" Johnstone having called and left a letter, for what 
'^ purpose we know not, on the £6th) ; he appears to have 
'^ very soon got to Sunderland, and might on the 1 1th of 
'' March> the date of this Affidavit, be reasonably sup- 
'* posed to have been out of the kingdom," (pp. 479, 480). 
And again, in the same page, '* The Affidavit was, as 1 
'* have already stated, sworn March 1 1th 1814, by which 
*' time it might be well supposed that De Berenger, if he 
" had made proper speed, had got out of the kingdom," 
(p. 480). And in stating the Evidence of Mr. Wright^ 
who deposed, that when I gave him the Affidavit to be 
printed; I observed, that I had no reason to think that 
De Berenger was capable of so base a transaction ; but if 
he was, I had given the Stock Exchange the best clue to 
find him out, (p. 199), your Lordship remarked, " He 
'* had givea them a clue, by giving his name in the 
« manner he has done in the Affidavit ; but it would 
<'^ have been very ineffectual^ if De Berenger^hdd carried 
" away his own person previous to that ; but it was by 
'' accident that he was found at Leith,'' (p. 503). As the 
Counsel for the prosecution had already urged tWs 

* Debate on I/)rd Ebrington's Motion. 

t "He declared solemnly before God and that House, that, had he 
" been upon the Jury, he should have been bound to have given tht 
<' same verdict, had the person tried beeoWs brother,^ (Tm**, July 2©). 
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argument upon tbeJurjr, there was not, I apprehend, any 
aecessity for yo»r Lord^ip's triple repetition of it. His 
kngoage, iodfefed, ^as somewhat stronger than that of 
your Lordship ; for he said that I had no more doubt, oa 
the llth of Mw-ch, that De Berenger was out of the 
kingdom, than that I myself was in existence, {p. 443). 
But your Lordship knew that Mr. Gurney had himself 
def(Kited his own assertion, by adding that " he was 
^ gone to the North, not gone to the South, to Ports- 
" mouth, to join the Tonmmt," <p. 443). And why did 
he not join the Tonnant, but for the plain reason stated 
in> my Affidavit ; namely, that I did not choose to receive 
him unless he obtained permission from the Admiralty i 
If it be true that I referred him to the Admiralty, wha 
had previously reject^ his application, and who, in all 
probability, would again have rejected it, it follows that I 
had not the slightest idea of enabling him to quit the 
kingdom clandestinely, and no anxiety on my own 
account to enable him to quit it at all ; and if it be not 
true, why did not be join the Tonnant i If I had been 
deeply and criminally interested in enabling him to effect 
his escape, and bad the best possible means of accomplish- 
ing that purpose in the South, what did be do in the North i 
The sails of the Tonnant were th^i bent, she was ready 
to tail; and your Lordship knows that a naval com* 
mander is almost as absolute in his ship, as your Lord- 
ship .on the bench. There can be joo doubt that I could 
bave conveyed De Berenger into the Tonnant widi tiwfc 
utmost facility, under any name and character, and have 
eoqcealed him there with perfect security. If it was not 
proper to have stated this obvious argument to the Jury, 
neither was it proper to echo the assertion of the Counsd 
for the Prosecution. It was at least as evident that I 
did not use the meaas which I possessed of aiding De 
Berenger's escape, as that I had reason to suppose, whe4 
I gave up bis name oa ihe 11th of Maorch, that he was 
out of ibe kingdom^ 



i 
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Your Lordship says, that De Berenger finally dis- 
appeared on the 27th of Febraaiy, and that he appears 
very soon to have got to Sunderland, (p. 479). The feet 
18, that there was no evidence of his being at Sunderland 
earlier' than the 7th of March ; and it was proved that he 
had not left that place on the 21st (p. 9,51); and he was 
apprehended at Leith on the 8th of April, four weeks 
after the date of my Affidavit. Why then was I to sup- 
pose that De Berenger was out of the kingdom i Had 
there been a fraudulent connection between De Berenger 
and me, would there not also have been a private cor* 
respondence? and must not I have known on the 11th of 
March, when he was residing at Sunderland, that he was 
not out of the kingdom f Why did not your Lordship 
give me the benefit of this argument with the Jury ? If 
it had no great weight, it would not have endangered the 
object of the prosecution. 

But, my Lord, the question for the Jury to consider, 
was not, whether it might or might not well be supposed 
on the 1 Ith of March that De Berenger was out of the 
kingdom, but whether any innocent man, circumstanced 
as I was, could have made the disclosure at an earlier 
period ? Can any man, any innocent man in particular, 
come forward to justify hi a>self before he knows that he 
is suspected? When I rejoined theTonnant on the Ist 
of March, which I did of course, my leave of ab«ence 
having expired the day before, there was not even a 
whisper implicating me in the transaction of the 21st of 
February. My name was first connected with the fraud m 
the printed Advertisement of the Stock Exchange, which 
did not appear till the 7th of March ; si^ days after I had 
left town, and only four days prior to the Affidavit. Your 
Lordship was well aware that this document ought to have 
been produced j and it is remarkable, that your Lordship 
long retained the idea that it would be produced ; for, even 
f^bile summing up the Evideace, your Lordship observed. 
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that you supposed that that Advertisement would be reacf^ 
Whethei' your Lordship supposed that a copy would 
spring tip in the jury-box^ and that it would be read 
there, or that it would be produced in Court ofter the 
summing up, or after the Jury bad returned with their 
verdict, does not appear ; but it is certain (if the Charge, 
as revised by your Lordship, is correct), that while coii[i- 
menting upon that part of the Affidavit in which the Ad- 
vertisement is mentioned, your Lordship added, " which 
I suppose will be read,^' (p. 486). This is strange! One 
would have thought that your Lordship must have known 
at that period that it would' not be read, and that it was 
in fact too late to produce it. The date of that Advertise- 
ment was one pf Mr. Gurney's reasons (for he had more 
than one, as I shall show hereafter) for not producing it : 
he knew that his argument, of my having wilfully de- 
layed the disclosure, would have been defeated by the 
production of that Advertisement. 

It appeared by the preface to the Affidavit (p. 201), 
that I had to obtain leave of ^absence from the ship, in 
qrd^r to return to town for the purpose of making my 
Dep\>sition ; and therefore it must have appeared to your 
Lordship, that at least a part of the delay was unavoidable. 
And if I could have foreseen that the very date of my 
Statement would be made Evidence against me, or if in 
the zeal and sagacity of my legal advisers I had possessed 
a substitute for my own want of foresight, it would 
doubtless have been fully shown at the Trial, as it was 
afterwards on my application for a new Trial, that so far 
from having purposely delayed my Deposition to give 
De Berenger time to escape, I had acted with the utmost 
alacrity and expedition. The Advertisement of the Stock 
Exchange was published on the 7lh of March, and did not 
reach me on board the Tonnant, at Longreach in the river 
Medway, till the day following. And till the moment 
that it did so reach me, I had as little reason to apprehencl 
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tn accusatioii.of .CoQspiracy and Frauds as of sorcery or 
any other imagtnaiy offenqe. How then could I have 
made the disclosure sooner than I did i To make the 
necessary arrangements ul the ship^ to return to to wn^ 
and to draw up and swear tbd. Affidavit,, could not be ac<* 
complished in a moment; and yetofidbe ISth of March, 
my Affidavit, disclofiing the nam^ of I>e Berenger, and 
detailing the ciroumstanoes of his visit, app^a?ed in all the 
ttorning papers."^ What then hecomes of Mr« Guniey's 
assertion, and of your Lordship's triple rep^ition of the 
argument, that I acted on the supposition of De Berenger 
being out of the kingdom ? This opinion (lor there was no 
fHToof ) must have appeared very important to your Lord- 
ship, ox it would not, I presume, have been thrioe repeated 
in the course of the summing i^. And indeed^ to impress 
on the mind of the Jury an opinion that I delayed the 
disclosure in order to give De Berenger time to escape, 
was of itself sufficient to produce a verdict oi Guilty ; 
and therefore, if the fallacy of that opinion was not known 
to your liordfihip at the time, yet when it did become 
known, nainely, on my af^lication for a new Trial (pp. 565, 
6), it ought of kself, even if no other Evideau^e had been 

* It can be proved by leltersfiroxn Lord Mevitieand Admiral Siaridge, 
that on the atb of Mardi, the day on which I recesved the infcmsut- 
tioDy I wrote to the first Lord of the Admiralty to request permission 
to return to town for the vindication of my character ; and that, in jny 
anxiety to do so, I applied personally to Admiral Surridge, the Port 
Admiral at Chatham, on the morning of the 9th, for leave of absence 
for twenty-four hours, without waiting for an answer from Lord 
MelviHe. He informed me, that the Admiralty had anticipated ray 
wishes, ^nd that he hfid sent off to me, ^bout half an hour beibre, their 
permission to return to town, if I desired it; and a letter from Lcwrd 
Melville; but which, of course, T had not received before I left the ship. 
I arrived in town on the evening of the 9th, prepared the Affidavit 
on the 10th; on the lUh it was sworn, printed in slips, and distri- 
buted to the newspapers, and on the morning of the 12th was made 
public. See also the Trial, p. 565, and my De^mte in the House o( 
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ad^ced, to have operated with your Lordship to hayr 
granted me a Re-hearings. 

In commenting upon the first sentence in the 
Affidavit^ in which it is stated, that my principal object 
in obtaining my first leave of absence (in February), was 
to lodge a specification to a Patent, your Lordship very 
graciously observed, " There is no doubt that Patent 
^^ exists, and that there is a true transaction as to the 
** Patent :" but then your Lordship immediately adds, 
*' but whether it be introduced here as a colour, and to 
" draw off your attention from other matters, is another 
'* point,'' (p. 481). It is indeed another point, a point 
at which your lordship ought never to have arrived ; for 
even if the motive which I assigned for applying for 
leave of absence on tbe 12th of February (p. 565), was 
not the true motive, it was the only motive in Evidence 
before the Jury; and it was not incumbent on your Lord- 
ship to direct their " attention" to the possibility of 
any other motive for an act of the 12th of February, in 
the consideration of a question that did not arise till nine 
days afterwards * But if there was " a true transaction at 
" to the Patent;" if I did appty for leave of absence to 
lodge a specification to that . Patent ; if that was the 

. • To prove the fallacy of the insinuation (for such it evidently is), 
that my object in obtaining leave of absence in February, was not so 
much to lodge the specification to a Patent, as to assist in a Fraud, it is 
only necessary to appeal to my previous applications to the Admiralty 
on the subject. Before I first joined the ship on the 8th of February, 
and even before I took up my commission on the 5th, I repeatedly 
i4)plied for time to prepare and lodge the specification in questiou; 
which I considered of the utmost importance, as it applied to a Patent 
for various improvements in illumination, including an improved 
convoy and marine-signal lamp, which I expected to introduce into 
the Navy. These applications were uniformly refused, until I had 
joined the ship, and carried her down to Longreach ; which having 
done, I renewed my application on the 12th, and obteined leave of 
absence for fourteen d^ys, commencing from the 14Ah, (pp. d64, 5),. 
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treason which I assigned at the time for requesting thai 
leave of absence, and as the first Lord of the AdmiraUy 
was in Court, and was a witness on the Trial, he could 
possibly have told your Lordship, whether it was or not j 
if I did actually lodge that specification accordingly, as 
was admitted by the Prosecuting Counsel (p. 351) ; if I 
went nearly every day to superintend the work that was 
executing for me, pursuant to the Invention for which 
that Patent was obtained, as was proved by Mr. King 
(p. 345); if I was actually so engaged on the Slst of 
February, as was abundantly proved ; and if I rejoined 
my ship as soon as the specification was Completed^ 
which might have been proved, and was proved on my 
application for a new Trial (p. 565);* was there any 
reasonable or probable doubt that I did obtain leave of 
absence for the purpose of lodging that specifica- 
tion, and attending to the business connected with 
that Patent. Was it magnanimous, or even equitable in 
your Lordship to insinuate, that either the motive assigned 
for obtaining leave of absence was not the true one, or 
that it was introduced to draw off the attention of the 
Jury from other matters? Your Lordship did not, I think, 
believe, that when l^made the Afiidavit, I at all anticipated 
that either the Patent, or any other matter mentioned 
therein, would ever come mider the consideration of a 
Jury. And how was it possible that the introduction of 
that circumstance should draw off their attention from 

. But if leave of absence had been granted in compliance with any of 
my previous ^plications (in some of which I confined my request t<r 
ten days only), it woul(} have expired several days before the 21st of 
February, and consequently on that day I should have been on board' 
fhe ship, 

• It appears too by my Sohcitor's bill, that the Specification was 
not completed till the 28th of February, the day on which my leave 
of absence expired. And as the necessity of my presence in town 
on the occasion, and my attention to the subject, are fiirther prove* 
by that Bill, I insert the February Urns at the end of this Letter. 
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liny of those matters which it was their duty to consider i 
If your Lordship, in charging the Jury, had told them 
that leave had been obtained from the Admiralty to detain 
me in England^ for the purpose of being prosecuted, 
would that have drawn their attention from other matters? 
Could not your Lordship have immediately entered into 
those other matters ; and did not the A^Hdavit immediately 
proceed to those matters, which it was the province of 
the Jury to consider ? I am much mistaken if the Jury 
were in half the danger of being misled by my patent 
Lamps, as by the false hghts held out by your Lordship, 

The Affidavit then states : " That in pursuance of my 
" daily habit of superintending work that was executing 
'^ for me, and knowing that my uncle, Mr. Cochrane 
** Johnstone, went to the city every morning in a coach ; 
" I do swear, on the morning of the 2l8t of February, 
'* (which day was impressed on my mind by circum- 
" stances which afterwards occdrred), I breakfasted 
** with him at his residence in Cumberland-street, about 
" half past eight o'clock, and I was put down by him 
" (and Mr. Butt was in the coach) on SnowhiU, about 
'^ ten o'clock/' Now, I apprehend, that there was 
nothing very extraordinary or suspicious in my break- 
fasting with my uncle Mr. Johnstone, who lived so near 
me, or of availing myself of the circumstance of his 
going into the city in a coach, to proceed therein, so 
far as to Mr. King's manufactory, where my business lay. 
But your Lordship observes upon it, ^' Therefore these 
" three gentlemen, who had so much to do on that day, 
" wer^ brought together, and had an opportunity of 
** communicating together, at least at this thne. They 
" go on to the city together, after having, it may be sup- 
" posed, had so much of communication together as wa$ 
" .necessary for the current business of the day, what- 
'' ever that business was," (p. 481). Here your Lordship 
instructs the Jury ta suppose, from the circums^nce of 

F 
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Mr. Johnstone, Mr. Butt, and myself being in company 
together in the morning, that the business which each of 
us had to transact on that day, must have been in common, 
and that we met together for the purpose of deliberating 
upon it. I really do not see by what authority your 
Lordship instructed the Jury to give credit to the fact, 
voluntarily divulged by me, that I visited Mr. John- 
stone in the morning ; and at the same time to discredit 
that other fact immediately connected with it, that I so 
visited him, not for the purpose of communicating upon 
any business in common, but for the convenience of 
being conveyed in his vehicle to the place where my own 
separate and Tinmediate business lay. I am not aware 
that there is any improbability in, or contradiction be- 
tween the two facts ; and as the latter is not only uncon- 
tradicted, but supported by other Evidence, I apprehend 
the Jury were not to doubt '* to what parts of this whole 
*' they could give their credit," but merely to deliberate 
as to its degree of importance. Neither were they to 
consider, whether the visit to Mr. Johnstone did not 
" appear to confirm and fix the Charge," and to *' out- 
*^ weigh the part which contained the exculpation,'* 
namely, the alleged innocent object of that visit; and 
least of all were they to substitute the criminatory in- 
ference furnished them bjr your Lordship's imagination, 
for the exculpatory fact which was before them in 
Evidence. 

It was proved, that whatever business was trans- 
acted for me at the Stock Exchange on the 21st of 
February, was efiected by the broker under general orders, 
long previously received, (p. 168). It was shewn that I 
was not present at the Stock Exchange (p. 168); and it 
was not proved, (and I can tell your Lordship that it was 
not the fact), that I had any reason to believe, that any 
iuch business would be transacted for me on that particu- 
lar day. Even the sale of 2,000/. for money, mentioned 
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in the Affidavit, was not ordered till the day following, aa 
I have since ascertained. It appeared by the Evidence, 
that with me " the current business of the day^* was to 
superintend v^ork that was executing for me pursuant to a 
Patent : and, therefore, if my visit to Mr. Johnstone in the 
morning, and my accompanying him and Mr. Butt to the 
city in a coach, must needs be Evidence that the current 
business of the day, whatever it was, must have been in 
common ; your Lordship might with as much propriety, 
and more appearance of proof, have instructed the Jury 
to suppose that they were partners in my Patent, than 
that I was a sharer in their fraud ; if Mr. Butt was really 
connected in that transaction, which, J^otvever^ I am 
firmly persuaded that he was not. 

' The Affidavit proceeds : " I had been about |hree 
*' quarters of an hour at Mr. King's manufactory, at 
'' No. 1, Cocfc-lane, when I received a few lines on a 
''small bit of paper, requesting me to come immediately 
*' to my house : the name affixed, from being written 
" close to the bottom, I could not read :*' on which your 
Lordship observes, " That was certainly a very pointed 
*' observation which was lately addressed to you by the 
'' learned Counsel for the Prosecution, that the name 
'* which he says he could not read, would not, in all 
" probability, have been written at the bottom ; for he 
'* had finished the note once, and when it was sent 
'' back to him, there was space enough still left for him 
^ to write something more ; for the servant says, he added 
'^ something more afterwards ; therefore it was not frt)m 
'' its being crowded at the bottom, unless it be, that he 
•'' had not signed any name till quite the last, and after 
'^ he had writteu the addition which Lord Cochrane men- 
*' tions,"*(pp.481,2). Now, I am perfectly certain that no 

^This kanenor. His Lordship doubtless meant to have said, 
^ wtsU^ th« s$nr«at mentions," (p. 349). 
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other Judge would have quoted such an observation fironi 
tlie prosecuting Counsel, unless, it were to remark that 
the learned gentleman had forgotten that there were two 
sides to the p^er ; or that the " something more'^ might 
have been written at the top, or opposite the signature, 
or might possibly have been an -^interlineation, or might 
have been written across. It is singular that your Lord- 
ship fojmd no opportunity of quoting any ^^ pointed obsen- 
vation" from the speech of Mr. Serjeant Best, the Counsel 
who conducted the Defence. It is true that your Lord- 
ship called for the Defence at a time when much point 
was not to be expected from that learned gentleman : 
and your Lordship's proceedings on that occasion shall 
be particularly adverted to, in a subsequent part of this 
liCtter, 

'' The servant told me it was from an curmy officer; 
^' and concluding that he might be an officer from 
'' Spain, and that some accident bad befallen my bro- . 
^' ther^ I hastened back, and I found Capt. De Berenger." 
On this your Lordship observed, ^^Now, certainly his 
*' anxiety about his brother, if true, was a very good 
^* njotive for his returning ; but I addressed some ques- 
^^ tions to the witness on this subject; I thought it very 
^ likely, if that was the motive which induced Lord 
^^ Cochrane to return, that he should have disclosed that 
^' reason to the person who brought the note, especially 
^^ as he was a servant who had been seventeen years in 
^^ the family ; nothing could be more natural than to 
^i^ say, ^ Thomas, I hope there is no bad news from my 
^* brother, your^ld master:' no such thing passes; l>ut, 
^' ' Well, Thomas, I will return,' is all that he says to him ; 
/^ be does not mention any thing about any apprehension 
'* as to his brother," (p. 483). It appears to me, that 
nothing could be more fallacious or more unjustifiable 
than these observations. It was doubtless natural to have 
^s^ed a question or two as to the appearance- and busi- 
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6ess of the person who wrote the note, and it is perfiectly 
within my recollection that I did so, and that the servant 
told me it was from an army officer; but as at the same 
time he declared that he neither knew his person nor his 
purpose, to have communicated to him the apprehensions 
which then came across my mind, would have led to no 
information, and would have been altogether useless, 
and therefore not to do it was, in my humble opinion, 
neither unnatural nor extraordinary. And if I really ap- 
prehended "that some accident had befallen my brother," 
whose illness was in evidence before your Lordship ; if, in 
•fact (as your Lordship must have understood the ex- 
pression), I was suddenly impressed with the idea of his 
dissolution, " nothing," in my opinion, " could be more 
" natural" than to be somewhat too powerfully aflFected 
with my own feelings to think of communicating them 
to the servant, even in the " natural" and let me add, 
easy manner suggested by your Lordship : and *' nothing," 
I think, " tovXA be more natural" than that the first im- 
pression of a brother being recently dead in the family, 
should supersede the recollection of how many years the 
servant had lived in it. 

But what were the questions which your Lordship 
addressed to the servant, and to which you allude with 
so much self-complacency F — ^^ What did Lord Coch- 
rane say or do," said your Lordship, " when you gave 
him that note ?" Answer : " He said, * Then I must 
" 'return.'"* To which your Lordship rejoined, ""That 
was all that he said?" (p. 351). This appears to me 
to be no question at all ; but it is according to the 
mode of interrogation (if it can be so called) occa- 
sionally adopted by your Lordship ; which is calcu- 
lated, in my opinion, to take an undue advantage of the 

* In answer to so general a question, the Witness did not feel 
himself called upon to enter into particulars, but merely to state 
4he result. 



Digiti 



zed by Google 



88 

simplicity or timidity of a witoess ; and not only to divert 
or deter him from a circumstantial answer^ but betray and 
burry him into a mere expression of acquiescence. The 
servant replied^ '', Yes, I saw him come out of Mr. 
'^ Kmg%" (p. 351). In a previous answer he had said, and 
said truly, " I left him at Mr. King's," (p. 349). But if 
he left me at Mr. .King's, he could hardly have seen me 
come out of Mr. King's ; because, supposing him to have 
made *' proper speed," he must have passed the comer, 
which is not more than twenty yards from Mr. King's 
door, in less than so many seconds. He now says, that 
be did not see me come out of Mr. King's; and I will 
just tell your Lordship how he acquits himself of false 
evidenae. He says, that when, in answer to your Lord- 
ship's question (so called), '^ That was all that he said ?" 
he replied, " Yes,* I saw bim come out of Mr. King's — ^" 
be had not by any means finished his reply, when your 
Lordship proceeded to put a fresh question ; and that he 
was about to have expressed himsdf to this effect : * I 
' saw him come out' of Mr. King's warehouse, thmugh 

* the passage of the manufactory into the workshop, 
' where I was standing at the door, and gave him the 
' note, which he opened, and then went again into the 
' passage, and read it at the window; which having 
^ done, he asked who it was that sent it, and if I knew 
' what he wanted? To which I answered, that I thought 

* he was . an army officer, but that I never saw him be- 
' fore, and he did not say what he wanted. On which 

* his Lordship said, 'Then I will return." f I know 

* It is hafdly necessary to observe, that nothing is more common, 
particularly with persons of a certain class, in ansinnering a question 
at any length, to be^ with the word " yes," although the entire 
answer may not be in the affirmative. 

t That the servant had not said all that he had to say on the 
subject, is confirmed by the Evidence of Mr. King, who, on being 
asked, " What did his Lordship do on receiving that note V* answered^ 
** He immediately opened it, and returned into the passage of th» 
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that the wittiess oiagbt to have said thus much, and I 
believe that he would have said it, if the form of the 
question, or the time allowed to reply, had admitted of a 
circumstantial answer. Your Lordship, however, hastened 
to put certain questions respecting his knowledge of my 
Wother, Major Cochrane ; and then wound up the whole 
with a repetition of the aforesaid decisive and self-answer- 
ing question, " All that Lord Cochrane said was, ^ Well, 
*' Thomas, I will return f* '' (p, 35 1 ). 

Mr, King, too, according to your Lordship's state- 
ment of his Evidence, deposed, that I only said, '* Very 
" well, Thomas;" to which your Lordship did not forget 
to add, for the benefit of the Jury, " not making any 
*' observation expressive of anxiety as to his brother,** 
(p. 515). The fact was, that in answer to a question (if 
it can be so called), put by your Lordship, " He made 
*' no observation upon reading it ?*' Mr. King replied, 
** No, not that I heard/' (p. 346).* Your Lordship was 
cither not quite satisfied with this answer, or quite 
delighted; for, excepting the intervention of a single 
question from a Juryman, which, together with the 
answer, contained only six words,+ your Lordship 
instantly repeated the same question, " His Lordship 
'* did not make any observation upon reading it P^ to 
which Mr. King replied, " No, I think only that he said^ 
* * very well, Thomas,' " (p. 347) ; J which your Lordship 

^* manufactory : He came into the workshop again, and shortly after 
" went away," (p. 346). As I went into the workshop again, it is 
highly probable that the servant left me at Mr. King's, according to 
his previous answer ; and that when, in answer to a different question, 
he deposed that he saw me come out of Mr. King's, he was about to 
have said, " out of Mr. King's workshop, into the passage of the 
•* manufactory, &c.'' 

* This might have suggested to Lord Ellenborough the propriety 
9f asking, * Whether he was within hearing ?' 

t '* Q, Did it occupy any time ? A, No,^* (p. 346). 

t These are very different words from those deposed to by th«{ 
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ought to have known was quite as much as Mr. King 
could reasonably be expected to have heard^ even if I 
had made twenty observations upon reading the note, 
and put twenty questions to the servant who brought it. 
Mr. King had deposed, that I retired into the passage of 
the manufactory to read it (which I did for the benefit of 
the light, as it had a window at the end towards the street), 
and came into the workshop again ; whence your Lordship 
might have collected, that while I was reading the note 
in one apartment (in the presence of the servant), Mr. 
King was in another ; and that the apartment in which 
Mr. King was, was his own workshop : and it was in 
evidence that Mr. King was a tin plate-worker, (p. 345). 
And unless your Lordship imagined there had been na 
knocking in Cock-lane since the days of the Ghost, you 
must have had some conception, that in that workshop, at 
that busy hour of the day, there must have* been no small 
din ; and therefore it was rather too much to suppose that 
Mr. King must have overheard whatever passed betweeni 
me and the servant in another place. I admit that Mr. 
King deposed (and very truly I have no doubt), that he 
saw me read the note in the passage of the manufactory, 
which he might very well have done through the glass 
part of the workshop-door; but, admitting the door to 
have been open, he must have seen me at a distance of 
not less than five yards, the length of the passive ; as it 
was at the further end, against the window towards the 
street, that I stood ; and it is not too much to say, that five 
yards in the tumult of a tin-shop is as great an obstacle 
to a listner as five hundred in another place. Mr. King, 

servant, « Then I must return," (p. 351). And as Mr. King was 
examined first, it is curious to observe the dexterity of the Judge in 
putting two of Mr. King's words into the servant's mouth : ''All that 
<* Lord Cochrane said was, * Well, Thomat, I will return ?'",(pp. 351, 
and 516). Two witnesses to my saying so little on the occasion was 
certainly better than one, especially if they could be made to agree 
as to what that little was. 
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therefore, after a lapse of near four months, might very 
well think that I only said, " Very well, Thomas,"* 
especially as there was another large workshop over his 
head, where a n umber of his men were in the full exercise 
of their hammers, and a brazier's shop over this way. 

Your Lordship continued to observe upon the affidavit 
as follows : '' His brother, as appears by the returns which 
'^ have come home, had been wounded, or was upon the 
'^ sick list; but it does not appear that he had then 
" actually received any communication upon that subject; 
** and which, if he had received any such, might have 
*' been expected to be proved, and might easily have 
" been so," (p. 482). I admit that it was not particularly 
proved at the Trial, that I had received any communica- 
tion on the subject of my brother's illness prior to the 
21st of February; but as it appeared by the Evidence of 
Mr. Bowering of the Adjutant-general's office, that the 
returns mentioned by your Lordship extended from the 
24th of December to the 24th of January, that they were 
dated the 25th of January, and were received in the 
regular course (p. 347), in ^1 likelihood , they had 
arrived before the 2l8t of February ; and therefore it must 
have appeared to your Lordship exceedingly probable, 
that I had then received such communication. And your 
Lordship must also have been conscipus, that the exact 
period at which any information is received, is not 
in all cases, after the lapse of three or four months, so 
easy to be proved as your Lordship's assertion may have 
led the Jury to imagine. That more, however, might have 
been proved on this subject than was proved at the Trial, 
was afterwards evinced on my application for a new 
Trial : but as the additional Evidence then offered had 
not the effect of altering your Lordship's determination, 

* I believe these were the very words used by me when the 
seiVant delivered the note, spying, « A gentleman, who is waiting, 
*' desired me to bring you this." 

• G 

' Digitized by VjOOQIC, 



>^ 



42 

I have lei» reason to regret die negligence of my legal 
adyisars in not suggesting tl^ necessity of bringing it 
forward before. My brother's servant was in waiting at 
the Trial to be examined on the subject, but, for reasotis 
wholly unknown to me, was not brought forward : and 
my brother himself was in London at the time, having 
been compelled to return to England by die illness in 
questi(»i; and was only prevented from appearing in 
Court to give evidence on the subject, by the enfedaled 
and dangerous state in which he then was, from the'con- 
tmoance of bis disorder. 

Your Lordship will recollect, that when I applied for 
a new Trial, it was proved by an official certificate of the 
iHirgeon of the regiment to which my brother belonged, 
that his iHness commenced as early as die 1st of January 
last (p. 569) ; and therefore it did not only " appear that 
*^ he was in fact upon the sick list," as admitted by yonr 
Lordship, but that he had been so upwards of seven weeks 
prior to the day of the Fraud — a period of more than 
seven times sufficient for the intelligence to have reached 
me ; and therefore if it did " not appear th^t I had then 
** actually received any communication upon the subject," 
the probability was so extremely strong, that it was hardly 
decent in yo^r Lordship to reject ray oath to the feet 
(p 564), supported as it was by the Affidavit of my lm>ther 
himself (pp. 568, 9). Your Lordship had cot only my 
Deposition to the fact of having received a letter from 
my brother on the subject of his illness only three days 
prior to the tlst of February, bat you bad also my 
brother's Affidavit to the fact of his having sent it early 
in that month : and as it'is possible, and even usual, for 
letters to arrive in London from the North of Spain* in 

* My brother was then at Cambo in the South of France, whence 
letters for England were forwarded to the nearer fwts in Spain, 
Miislaat cmly a few leaguesw llie kHikmm^ are ^ in^g^ fvon vtiiat 
part of France, viz. St; Sebastians, St Andem^jSaalem, ^balflrii, 
and Bilbao. 
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Ibe course of five c|ayfl> it was nothing extraordinary that 
a letter written e^rly in February should have reached me 
prior, to the 2Ut. Still your Lordship observed^ thai 
^^ ibis Affidavit was not even material to show that 
^' Lord Cochrane was in possession of bis brother's letter 
** previous to the morning of the $lst of February, so 
'' as to account for a connection existing in his mind 
^^ 1>etween the note he on that mornil^ received, and the 
^^ state of his brother's health, which should induce bim 
^' immediately on the receipt of it to return homej^'f 
(p. 570). And in answer to my declaraticm (which I alsa 
made upon oath), that I received his letter on the 
Friday previous* to the Fraud, your Lordship observed, 
^^ that was capable of being most distinctly verified,** 
(p. 570). It should seem, however, that the task of 
discovering by what means such distinct verification 
might have been made, was transferred by your Jiordship 

f It appeared to me, on tendering my brother's affidavit, and other 
additional evidence on my application for a new Trial (though it does 
not so appear hy the published account of the proceedings), that Lord 
Ellenborough, in the hasty manner in which he disposed of that 
evidence, supposed that the surgeon's certificate (dated the ISth of 
JFebrutry), which was anneied to the Affidavit, had been sent to me 
inclos^ io my brother's letter, and consequently that such letter 
ppuld hot have been written earlier than the 12th. Yet it was 
expressly stated in the Affidavit, that the certificate was granted to 
him, [not for the purpose of being sent to England,] but to be laid 
officially before a board of medical officers at Saint Jean de Ixm, 
(p. 569) ; and I at the same time stated to hb Lordship, that my 
brother«had brought it home with him, (p. 558). The fact is, that the 
tetter was sent several days before the certificate was granted; an^ 
although the precise date cannot ^ow be ascertsuned (as the letter 
itself is not in existence), my brother has no doubt that it was sent 
between the periods of his first and second relapse, which, aa ap- 
peared by tfae€eni|k:ate, took place on the 1st and Tth of Febniary. 
Jf ttlie ^rpprn€$ic$ of Lord E. hi4 beea sufficiwatly adveiM t«v 
my brother would, and could very conscientiously have sworn, thath^ 
sent that letter between thp first and 7th of February; but a^ he 
coiid not recollect the precise day, and as we did not duly consider 
^th ^hom we had to do^ he made oath genehdiy to its bdng sent 
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to Sir Simon Le Blanc, who did not accomplish it till he 
was is^the act of pronouncing Sentence. He then said, 
^ If any such letter had been received, if it had come by 
^ a private hand, the person who brought it might have 
" been called," (p. 594), But, suppose a person bringing 
"me a letter from France had returned to the place from 
, whence he came (as might very well have happened, be- 
.tween February and June), he "might" indeed " haVe 
^ been called," but he v^uld not have come ; and to 
what end should he have been called ? Why, said Sir 
Simcm^ " to shdw the information which he had re- 
ceived," (p* 5&4); which I done* clearly understand ; as 
the letter ksclf, and not the person who delivers it, is 
» generally the repository of the information. Did the 

learned Judge imagine, since I, who received the letter, 
had it not to show, that I must have returned it to the 
person who delivered it? J^ admit, however, that Sir 
Simpn meant that the bearer of the letter might have 
; been called to prove the time of delivery ; distinctly to 

■ 'cerify, that he delivered me such a. letter prior to the 21st 

I of February; fot as to the information itself, namely, 

my brother's illness. Sir Simon could hardly intend to 
insinuate a doubt on that subject, unless he was dis- 
satisfied not only with my statement, but with the 
^ Affidavit of Major Cochrane, the surgeon's original 

certificate, the sick list itself, and your Lordship's and 
his own previous admissions. 

But suppose the letter was not bropght by a private 
hand(as in truth it was not), how then was the delivery on a 
particular day to be distinctly verified ? " Why," said Sir 
Simon, " if it had been brought by a ship, or by post, the 
'' mark on the direction and the envelope of that letter 
*' would have given some explanation of it," (p. 594). 
But neither the mark on the direction, nor the envelope 
of a letter, nor the letter itself, is always to be found, or 
even in existence, four months after delivery. , It would 
in general be difficult for me to pirpduce almost any 



Digiti 



zed by Google 



^ 



45 

letter received so long before. Some persons perhaps 
preserve all their letters; but there are others, of whom I 
could have proved myself to be one, who habitually tear 
up or burn almost every letter that is not likely to be of 
future importance. And how was I to foresee that the 
preservation of a private letter from my brother on the 
state of his health, was essential to the preservation of 
my own character ? In the present instance, however, 
the letter was not destroyed by me, but by my brother 
Col. Cochrane, who has since reminded me that I sent it 
to him in Ireland ; and who, after a diligent but unsuc- 
cessful search, concludes that he tore' it up with a num- 
ber of other Tetters and papers, previous to* his return to 
England. 

On rejecting my application for a new Trial, your 
Lordship assigned another reason for coacluding that I 
had not received a letter from my brother on the subject 
of hb illness, previous to the Fraud ; which was, that no 
mention of any such letter appeared in my Affidavit of 
the 11th of March. . '* Your mind must have been drawn 
** to this point," said your Lordship, " when you made 
'* your Affidavit," (p. 570). Now I readily admit, that if I 
had introduced the circumstance of the letter into the 
Affidavit, it would have been more precise and explana- 
tory; and if it had beeij drawn up by a lawyer, it certainly 
would not have been omitted : but when I stated my 
apprehension that some accident had befallen my 
brother, it did not occur to me that I should ever be 
, asked what particular reason I had for entertaining such 
an apprehension. Guilt, however, would have been as 
gQod as a lawyer on the occasion ; and had I been con- 
scious of swearing falsely, I must have anticipated some 
unlucky question of that nature, and could not have been 
so unguarded, as not to have provided for it by some 
pretence or another ; and none so4ikely or obvious as the 
mention of Major Cochraoe's letter, which (unless that- 
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honourable officer too is to be suspected of perjury) 
must be admitted to have be^n seut to me early ia 
February, and must surely be allowed to have been in 
Wy possession, if not prior to tbe 21st of that month, 
yet previous io the Utb of March, when I made the 
Affidavit, Had that letter, therefore, arrived subse* 
quently to the Fraud, but previous to the Affidavit, it was 
as likely that my *' mind'* should " have been drawn to 
<^ it,'' as if I had received it sooner. And if, as assumed 
by your Lordship, I was forsworn in deposing that I 
returned home on the 21st, under the impression that 
tome accident had befallen my brother, how came it 
that I did not corroborate the perjury by mentioning the. 
letter, and deposing that I had received it previous 
to the 21st ? If I had not scrupled one falsehood, how 
came I to boggle at a second, which Was just at 
bandy to which my '^ mind must have beeo drawn,** and 
which was essential to support the first ? Besides, on 
applying for a new Trial, I did swear that I received the 
letter previous to tbe fraud (p. 564), and your Lordship 
assumed that I Was again forsworn. How came it, then, 
4hat I did not do it in the first instance, when I made the 
Affidavit ; when, if conscious of guilt, I must have been 
fully aware of the necessity of so doing i 

If, however, as might reasonably be inferred from 
the manner in which Major Cochrane's testimony wa<j 
received, or rather rejected, your JLordship did not consi* 
der such testimony as conclusive that any such letter 
actually was sent, tbe above reasoning may not per* 
haps have so much weight with your Lordship as 
with those who are better acquainted with my brother's 
^dlaraeter• If, then, the Msgor, in deposing to having 
dent me such a letter, must be supposed to have kindly 
perjured himself in my behalf (which also includes a 
supposition XhaA my other brother, Col. Cochrane, in being 
j:eady to mak^ oath that he afterwards leceived sndi 
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letter from me, is virtually guilty of similar turpitude), it 
is fair to inquire, how it comes d»t aa earlier date was 
not assigned to the pretended letter i If there could be 
a doubt, as insisted upon by your Lordship, whether a 
letter sent from Cambo on th^ borders of Spain, in the 
beginning of February, would arrive in England before 
the 21st, it must have been known to M^yor Cochrane 
and myself, who had ofi^i crossed the Bay, and were in 
the habit of corresponding between the two countries. 
How then did it happen, if my brother's Affidavit wai 
£Use, and fabricated for the purpose of a spurious do- 
fence, that the date of the pretended letter was not fixed 
in January instead of February ? — ^A very eariy day, even 
ia January, might have been assigned (if necessary), since 
the illness, as proved by die surgeon's official certificate, 
which was annexed to the Affidavit, oommenced as eariy 
as the first of that month, (p. 569)* 

That an earli^ and more definite date was not 
as^signed to the letter in my brother's Affidavit, and that 
I should have sworn to its arrival on the 18th, without 
pretending to any recollection of its deite, ought, I think^ 
to have convinced your Lordship that there was as little 
disposition on my part as his to defend me at the expense 
of truth ; and that so far as we knew we deposed, and 
.DO further. If, too, I had. prevailed on my l»x>ther to 
make a false Affidavit, why did not I also persuade him 
to write a false letter f A letter, parporting to have beea 
the originaly witk a perfectly convenient date, might 
readily have been ibrged and annexed to the Affidavit. 

Once nkOre,my Lord : If, prior to the llth of March, I 
had received no indouetion of my brother^ illness, it was 
rather extraordinary that I liioiild h«ve hit upon the 
pretence of having returned home aa the ^Ht, iMndkr Ac 
appreheinsioathat sovat aceide^t hifd be&liaar tdm ; and 
Qo less taBjarkaUe t)aitstJiboiddiNPf«sofca^^pened, and 



Digiti 



zed by Google 



,48 

been so clearly proved^ that he was in fact in imminent 
danger at the time. It is clear that it was the knowledge 
\o{ my brother's illness that was the cause of my appre* 
hensions respecting him on the 21st of February^ if 
they were real ; or that furnished me with the pretence of 
those apprehensions, when I asserted them on the 11th 
of March, if they were feigned : but if the latter, I 
must, as I before observed, have felt the necessity of 
corroboration ; which the same information that furnished 
the pretence Vould,. by the obvious artifice of antedating 
the receipt of it, have also supplied : and after the words 
in the Affidavit, *^ concluding that some accident had 
" befallen my brother,'' I could not have failed to h^ve 
added, ^* from whom I had received information of his 
^/ being afflicted with a dangerous illness." But, consciouii 
of thc' truth of my assertion, I was unconscious that it 
needed explanation \>r support : I did not, and could not 
anticipate that it would ever be disputed. The argument, 
therefore, that mjr " mind must have been drawn to 
the subject of the letter when I made the AffidaviV^ is 
far more favourable than your Lordship intended, to 
the fiict sworn by me in Court on the 14th of June 
(p. 564), that I was in possession of such letter previous 
to the Fraud. 

One would have thought that the circumstance of 
my hastening home to receive intelligence, which at the 
moment I apprehended might be of the most affecting 
nature, without previously communicating my apprehen- 
sions to my servant, who could give me no information,'*' 
would not have appeared to your Lordship so exquisitely 
improbable at to call for reiterated question. . Your 
Lordship however continued, '^ That his brother was in fact 
'' upon the sick-list appears, but not that he then knew 

* See page 38 of this Letter; also his Evidence at the Trial, when 
he deposed, that he had never in his life seen the person who sent 
Li«wi^ the note btfoit that time,iior yet since, (p. 348.) 
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■:^ him t<^ be so ; ooi dul he intiHiate to the servant tl^^t 
^^ came^ one word of apprahdnsioa aboot hia hrodi^r, or 
" any mention of his health, or of him, but came back 
'^ iraoificjiately on reqeiving this note" (p. 482). On 
this siibject I have only to add, that if your Lordship 
reaBj imagined tb^t the sudden impresaion of being 
^out to hear of the death of a brother, would affeot 
me so slightly a3 to permit me to enter into any 
idl^ conyeraatipii on the subject of my apprehensions, 
your Lordship knows as little bow to appreciate my 
j&aterual feeiipg^ a3 any other parts of my character. 

Sir Simon Le Blaac, in pronouncing Sentence^ 
dbserved pn the subject of the note r^^iyed on the !Sllst, 
that ^ what the contents of that note were, qs the note 
^' has not itself been produced, we have no Evidence,'^ 
Xp. 5&S,). The Affidairit, however, was made Evidence; 
and by the Affidavit it appeared, that the object of 
the note was merely to request my immediate return. 
The note was OQtt produced, bocause it was ikot preserved ; 
and it is I only who have ireason to regret that it was not; 
I dq not regret it on account of any suspicion that could 
attach to its nomproduction, because no reasonable pinion 
could imbibe a suspicion from that circumstance. For 
what purpose, as I ^observed in the House of Commons, 
Aould I be careful .of a scrap of piq>er, of which the 
object was merely to solicat an interview which I wa^ 
iBunediateiy going to grant i But I regret it, because the 
note itself would have riiewn the contidt^ncy c^, and 
strongly confirmed the truth of my statem^t: for, as I 
informed your Lordship on my second application for a 
Re^h^ing, the writer assigned as bis reason for requesting 
my immediate return, tiua he hai somHhiTig to commu^ 
nicate spAioA would affect my feeling mind (p« 559); which 
words, though used by De Berenger in reference to his 
own diatresses, produoed a cqnnectioB in my mind 
between ^he.apprehei^ed deadi of my biother (whi^ 1 

H 



Digiti 



zed by Google 



/ 



50 

aad been pre)>ared to expect by his own letter) and tli^ 
»ul]ject of this supposed officer's visit. 

I wonder it never struck your Lordship, nor the 
learned Judge who passed Sentence^ that if I had been 
fraudulently connected with De Berenger, it would have 
been hardly possible not to have resorted to so easy, so 
obvious, and so expedient an artifice as that of procuring^ 
him to write, in the interval between his arrest and the Trials 
such a note as would have accorded with my statement, 
in order to produce it as the original note of the 21st of 
February. The contrivance might indeed have been sus- 
pected, but it could hardly have been proved ; and with 
respect to suspicion of fabrication, your Lordship,! have no 
doubt, would as soon have attached it to the original note 
itself, if it had been preserved and produced. The absence 
of an official ^' mark on the direction and the envelope** 
(p. 594), might have been urged in one case as well as in 
the other: and if the bearer of the note had been called 
^' to shew the information which he had received,'* he 
probably could only have told your Lordship that he had 
neither violated the note to get at that information, nor 
could identify the paper on which it was written. 

To proceed with your Lordship's remarks : '^ Now, 
" with the acquaintance he had with De Berenger," said 
your Lordship, *' no doubt such application had been 
" made to get him appointed as is prdved ; and he must 
^' have been, one would suppose, familiar with his hand' 
" writing; and if so, he could have no doubt who was 
" the person from whom he received this note, and whom 
f' he was to meet when he should get home," (pp. 482, 3). 
'* One would suppose," that since the application wag 
" proved" there could be " no dotibf* of it, even if I had 
had no '' acquaintance" with him at all. But it is not 
the absurdity, but the injustice of this passage that I &m 
desirous to expose. In the first place^. I am sure that 
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every one may perceive, that, by the word *' acquainianee,^ 
E8 introdaced by your Lordship, nothing less than a very 
intimate acquaintance was intended to be understood: 
although your Lordship was well aware, that there was 
no other evidence of intimacy between De Berenger and 
me, than the hearsay evidence (either real or pretended) 
of Mr. Le Marchant, which your Lordship admitted was no 
evidence at all, except only against De Berenger (p. 207^ 
and pp. 503, 4); and your Lordship could not haye 
forgot^ that the evidence of Le Marchant, though in some 
respects supported by that of Mr. Murray (how truly I 
shall consider hereafter)>was, in the particular of intimacy^ 
contradicted by him, (pp. 215, 6). Secondly, your Lord* 
ship refers the applications which were made ^n favour of 
De Berenger, to this supposed intimacy ; thus insinuating, 
that such applications were made by me^ or at my insti- 
gation ;* which is as false in fact as it was unfouiuied in 
evidence. The applications were proved to have been 
made by sir Alexander Cochrane (pp. 340, 2, 4); and it 
appeared that Mr. Johnstone had interested himself in 
them (p. 377); but there was no proof that I had ever 
interfered, or interested myself in any application in De 
Berenger's behalf. It was proved, indeed, by my own 
yoluntary statement of the conversation which passed be* 
tween him and me on the Slst of February, but not 
otherwise, that there had been some previous conversa. 
tion on the subject, during which he had shown me 
certificates from persons of distinction ; and that he had 
understood from such conversation, that I bad no objee* 
tion to receive him into the Tonnant. And thirdly, 
although the application made by Sir A. Cochrane on 
behalf of De Berenger was a circumstance very im* 
portant to my Defence, adding greatly to the probability 
of my statement, and accounting for the conduct of D% 

* In the next page, his Lordship goes heybnd Iminuation: ^ Thers 
^ is nodoubt,^ said Lord E. <<thatSir Alexander Cochrane had^ on 
some application from Mr. Cochrane Johnstone, or lord CoehrMntf 
applied for him,'' (p. 488). . 



Digiti 



zed by Google 



B^renger in pr^itming tb call on me to fequest a potsags 
to AmerkBy withoat baring recourse to the supposicioa 
tbat I must necessarily have koown that he bad been 
eng^ed in ci Fraud, or even ibat I was upoa terms of 
intimacy with him; yet your Lorddbip never offered it 
t6 the Jury iti that view> but introduced it as abore 
quoted, yrexy much out of its place^ as a proof of ti^y 
intimacy with D^ Berenger, of my familiarity with his 
hand-writing, of my knowledge of the writer of the 
note, and whom I was to meet when I should get 
home ; and consequently, the falsehood of my Affidavit^ 
and my participation in the Fraud. There is not in the 
whole course of your Lordship's Charge, a more in* 
juriotts or complicated instance of misrepresentation thati 
in the patmge above cited. 

Fortunately, however, your Lordship's oondusions^ 
though they served to impose upon the Jury, were 
as remote from reason, as their tendency from jus- 
tice. There i^ as little logic in such infereaces, as trudi 
in the premises from which they vrer&^ drawn^ The 
acquaintance I had with Be Berengn was extremely 
digfat; and nothing more than ^a very slight and y^tf 
recent acquaintance was proved at the Trial; but if the 
acquaintance bad been more intimate and of longer 
standing, it by no means follows that I must have been 
frmiiliar with his hand*writing. A personal intimaey may 
Subsist without any correspondence by letter, or the 
occurrence of any transaction in writing. Yout Loirdship, 
however, widiout the slightest proof of long or intimate 
acquaintance^ and without any proctf that I had ever seen 
De Badger write (which I never had), or ever pre* 
▼iousiy seen hi« hand-writing (which I had not more 
Aan onoe or twice), instructed the Jury to suppose that 
I must have been familiar with it; and " if so," that I 
^ could have had no doubt who was the person from^ 
^< whom I received the note, and whom I was to me^ 
^ when I should get home,'' (p. 483). 
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I observe ibat tbe words '* \i %o/* like BCttrtl otb«r 
wc»rd9 ia the course of your Lordship's Charge,- are 
)mn^ in italics; whence " oile would suppose*^^ that 
your Lordship has a sort of an indescribable feculty of 
speaking in that character, as I am assured that no sworn 
«hori-band writer is mUowed to be a jwdge of emphasis, 
br entitled to chatige a single word, or even vary the 
appearance of a word.* I may perhaps be told that th& 
italics were supplied by your Lordship, and that the right 
of introducing them is inseparable from the privilege of 
revision ; or it may be, tlmt these little woids were acci- 
dentally omitted by the sliort-hand writer, as appears to 
have been the ^ase in similar instances in other reports : 
and " if so,^' it was certainly criticaliy proper, Mid per- 
fecdy candid in your Lordship, to give a peculiitf 
character to the words restored. However this may be, 
I have still ^o con^nd, that even had yout Lordship 
pmved, instead of apposed, my familiarity with De 
B^^nger's hand*writing, it would feot follow that I 
could have no doubt who was the person from whom 
I received the note ; for it is very possible to receive a 
hasty and agitated scrawl from a person with whose 
ge^eml hand*-writmg one is familiar, witiioat immediately 
recollecting the writer. It is marvellous that it did nOt 
occur to your Lordship, that l)e Berenger might have 
written this note in great haste €ind agitation* When it 
was neoessmy to shew that the Dover letter was written 
by De Berenger, your Lordship referred and rqplted to 
the idea " thrown out" of its being written in great 
basrte ; which it should seem was an ivgument (thoagh I 
can no where find it), that it Miild not be written in ^ 
dt^uised hand, and tb^efore oot by De Berenger^ since 
ft was tioJt in his ordinary hand-writbg ; whiicfa yK>ttr 
Lordship answered by conjecturing that it might have 

* Thcxe is no mark in Mr. Gwaigr's « System o#8lKirt-Hana" 
to denote italics; not Qven in the ISUi EditiiMi* . 
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i>een prepared beforehand/ (p. 453). But with re« 
0pect to this note, though it could not have been pre- 
pared beforehand, but was proved to have been written 
at my house on the spar of the moment, your Lord- 
ship did not even mention the possibility of its being 
written in great haste. Either the idea of great haste 
had not in this instance been '' thrown out/' or it did 
not occur to your Lordship, or it occurred unaccompa- 
nied by any conjecture that would have refuted its fa<r 
vourable tendency j and, " if so/* your Lordship very pru- 
dently suppressed it. In reference to the Dover letter, 
your Lordship also observed, that " a person would cer- 
'' tainly write a disguised hand at that time, if ever he 
" did in his life," (p. 368). Now it was equally obvious, 
and as much your Lordship's duty to observe, in respect 
to the writing of this note, ' that a person would certainly 
* write an agitated, and scarcely legible scrawl at that 
^ time, if ever he did in his life ;' particularly if ad- 
dressing, not an accomplice, but a stranger to his offence. 
Just returned from the commission of a Fraud of great 
danger and magnitude, and under the necessity of in- 
stantly practising another fraud upon me, in order to 
escape the Hiinous consequences of the former, the mo-^ 
ments devoted to the writing of that note must, " one 
'* would suppose," have been the most hurried and agi- 
tated of '' ^is life ;'' and such agitation must have occa- 
sioned a greater variation from bis general hand-writings 
than the most laboured attempt to disguise it. 

If there can be a doubt as to the iniquity of the 
passage which I have just been considering, let it be re- 
membered, that your Lordship insinuates a greater degree 
of personal intimacy between De Berenger and me than 

• If such an idea was really ''thrown out," it was ccrtsunly fair 
game ; but the objection is so greatly overmatched by the answer, 
that one might ahnost coi^ecture that his Lordship started it himself, 
for the purpose of runnmg i^ lioa^. 
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was proved or subsisted; and in order to impress the 
Jury with a belitf of such intimate acquaintance, yon 
abruptly connect it with the application which had been 
made to the Admiralty in his favour (in itself a circum*- 
stance highly favourable to my Defence), and most un- 

" truly and injuriously represent me as the author of such 
application. Having thus established an intimate 
acquaintance with his person, your Lordship had no 
hesitation in supposing that I must have had an equally 
intimate acquaintance with his hand*writing ; which 

-no where appeared in Evidence, and which in truth I did 
not possess, and which is not the necessary consequence 
of personal intimacy. And from a knowledge of hand-* 
writing thus obtained, your Lordship concluded that I 
must have known from whom I received the note, 
although I had sworn I did not, and although it was 
written under such circumstances as would, in all pro- 
bability, have occasiQned a great variation from the 
general character of his hand- writing, even if I had 
been familiar with it. And lastly, that I must have 
known whom I was to meet when I should get home; 
and, ** if so,'* the Jury could have no doubt that my 
Affidavit was all false, and the complicated guilt of iraud 
and perjury clearly made out ! If such fallacious and 
criminating inferences, from the most chimerical suppo- 
sitions, are to be gravely submitted by a Judge to a Jury, 
as resulting from the' Evidence, innocence is no where 
ip such imminent jeopardy as in a Court of Justice. 

On my application for a new Trial, I stated'to your 
Lordship that I expected no communication from De 
Berenger ; that I was not familiar with his hand-writing ; 
and that \ had never received more than two notes, and 
perhaps only one note* from him, prior to the 21st of 
February, (pp. 558, 9). These facts were in direct oppo- 

* I have lately found De Berenger's note, '^ which rerated to a 
drawing of a lamp '^ (p. 558) ; and I am confident it is the only one 
h« «ver sent to me previous to the SXst of February. It i^as written 
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^tion to your Lordship's suppositicmsy and for that reasoo 
I suppose, were passed over as unworthy of Qotice. If, 
however, after all, I have really been in the habit of cor^ 
responding with De Berenger, be is probably in posses- 
sion of some of my letters ; and, '^ if so,'' there is no 
doubt that revenge for my having exposed him to con- 
viction, and the malice of disappointed extortion, will 

sometime in January, but has no precise date. As this note was the 
only means I had of bemg ^'familiar with his hand-writing," and as 
the sit^ of it is elucidatory of ^' the acquaintance I had with him,'^ 
I here insert it. It also tends to show that I was neither acquainted 
with his residence nor with that of hi$ Solicitor, 

" My Lord ; Wednesday Evening, 

« I av«l myself erf Mr. Tahourdui's return to town, to convey 
to your Lordship my anxiety on accoimt of the delay which I have 
giveA to your wishes, and I have the honour to assure you, that J 
should have paid you my respects ere this, had I not experienced the 
misfortune of a severe hurt, occasioned by some high steps falling 
with me, by which accident, besides general contusions, I have re** 
cdved an injury in my leg, which in pain and inconvenience is equal 
to a broken Umb.— I have ventured, my Lord, to trouble yoa wi& 
these particulars, to lessen in tome degree the blame I have incurred ; 
and I trust that in your goodness you will excuse my not having 
completed the first design, which you were pleased to give me so 
much time for. I hope in few days to be sufficiently recovwed to 
come to town,* when I shall submit the same for your opinion : in 
the mean time, should any thing occur which your Lordship may 
wish to signify to me, I shall not fail to receive it with other papers 
if you will ptease to direct it to be left for me at Mr. Tahourdin'% 
No. 8, King's-Bench Walk, Temple. — Apologising to your Lordship 
for this hasty note on account of great pain, I beg leave to close with 
assurances of the great respect with which I have the honour to 
subscribe myself, 

*^ My Lord, 

" Your Lbrdship's most obedient 

" and very humble servant, 

" C. R. Db Beeengeb.'' 



* De Berenger was then in the rules of the KingVBench, which 
at that thne I did not know, and which he probably did not wish Hie 
tokaow. 
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prompt biifl to produce them, and afford your Lordship 
^very facility of substantiating your inferences as to 
personal intimacy, and familiarity with hand-writing. 

Your Lordship proceeded : " But he says, * I found 

* Captain De Berenger, who, in great seeming uneasiness, 

* made many apologies for the freedom he had used, 

* which nothing but the distressed state of his Qiind, 
' arising from difficulties, could have induced him to do ; 
^ all his prospects, he said, had failed, and his last hope 
' had vanished of obtaining an appointment in America. 
' He was unpleasantly circumstanced on account of a 

* sum which he could not pay ; and if he could, others 
^ would fall upon him for full c£.8,000. He had no hope 
^ of benefitting his creditors in his present situation, or of 
' assisting himsdf. That if I would take him with me, 
' he would immediately go on board and exercise the 
' sharpshooters, (which plan I knew sir Alexander 

* Cochrane had approved of) :'" iind here your Lordship' 
stopped to remark, " And there is no doubt that Sir 
^ Alexander Cochrane had, on some application of. Mr. 
^ Cochrane Johnstone, or Lord Cochrane, applied for 
^ him ; but that for reasons not communicated to tSf such 
'^ application had not been successful, and it had not 
^ been thought fit to appoint him,- ' (p. 483). It appeared 
by the Evidence, as I observed before, that Mr. Cochrane 
Johnstone had taken an interest in the application for De 
Berenger ; but your Lordship had no other warrant than 
your own assumed right to do wrong, for linking my name 
wit|i that of Mr. Johnstone in reference to any such 
application. 

- From the concluding part of the seiltence last cited, 
^* but that for reasons not communicated to us, such 
^ applicatkm had not been successful,/ and it had not 
** been thought fit to appoint him,*' one might almost 
suppose that your Lordship wished to have it thought 
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that ^ere was some mystery in the reason for rejecliag^ 
tb^ application, of which the defendants bad thought i^ 
prudent to avoid an explanation. The fact, however, iS|, 
that Mr. Broagham, who officiated as one of my Counsels 
enquired of one of the witnesses, '^ whether any difficul- 
" ties were started to the application, and what objection 
/' was made to it f'* When your Lordship immediately 
interfered, and prevented the reply ; observing, among 
9tber things, that ^< what the di^culties weie is not at all 
'f material; it would be going into that with whibb we 
^f have nothing to 4o'' (pp. 342, 3). 

^Ypur Lovdsfaip continiied to re<»te the Affidavit, as 
follows: '^ Haat he had left his lodgings, and prepared 
^ himself wa, the beil way his means allowed. He had 
'^ lurmght the aword with him which had been iys 
'' fetber's ; and to tha^ and to $if AJb^cander, he would 
^ trust for oblainiftg aahoAOoraUe appointment. I felt 
'^ rery uneasy at the distress he was in, and knowing 
^ him to bea man of goeat talent and science, I told him 
^' I would do eyeiy thing in my power to relieve him ; 
^ but as tb ^s gung immediately to ikn Tomnant, with 
^ any oomfort ta himaelf, it was quite imposaible ; my 
. ^ cabin was witbont foraiture; I had not even a servant 
^' on board. He said be would willingly mess any where. 
<' I told him that t;be ward'r0Qm was already crowded ; 
^ and besuks, I couU not with pcopriety take him, he 
'^ being a foreignei^ without leavd from the Admiralty. 
'^ He seemed greatly Jmit aft thi$, and recalled to mjp 
^' recollection certificates vfhkSk he had formerly shown 
*^ me from persons in official situations : Lord Yarmouth^ 
*' General Jenkinson, and Mr. Reeves, I think, were 
<< amoi^(|t the number. X s^comn^ipid^ i^ ^ ^^ bis 
^ endeavours to get them^ or any other' fWendfi, to exert 
'' tb^ir influei^tce, for I bad none ; a4di^» thait when Uie 
f Tonnant went po Por^sipputh, I ^hpiild be happy to 
^^ reofivehim ; and I knew from 3ii: Al^;^pd^ Copbmitf^ 
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^ that he would be pleased if he TOComplishdl that, 
^ object. Captain Bereogeir tudd^ iitmt not aiiticipatifigi* 
now this is very mliterial, *' any objection on my pait, 
^ from the conversatioi^he had fiMtteriy had with me^ he 
^' had come away with intentipnr td go on boatd, and 
** make himself nsefiil in his military oapacity*' (pp» 
483, 4). Your Lorcbhip says^ that this last sentence ii 
very material, by which I understand your I/nrdship to 
mean that it has a materially criminating tendency ; and 
3ret, according to the context, what does it amount tof 
That, understanding from Sir Alexander Coehtnne (who 
considered the exercise of the sharpshooters best adapted 
to the serrice in Amerita) that he would be pleased if 
De Berenger succeeded in his lAjeet of obtaining per^ 
misision from tl^e Admiralty to go out in the Tpnnant, I 
bad so expressed myself, in a prcTious conversation with 
Pe Berenger, as to leave him no room to anticipate (in 
his own opinion at least) any objection on my part. I 
oeirtainly did not foresee th^t ihy Affidavit would ever 
become the subject of ydur Lordship's criticisms, or I 
should not have failed to state that this previous conver^* 
sation arose unexpectedly, on tany part, upon one of the 
ffew occasions on which I had seen De Berengfer at Mr, 
Johnstone's table : when De ^ertnget took an oppor- 
tunity of shewing me the above-mentioned certificates^ 
and of expressing his anxious desire to. go out in th^ 
Tonnant; to which I bate no doubt that I replied, that I 
should be happy to receive hiih (by whidh I certainly 
did not me^h without proper authority), ^lid to shew him 
any attention in my power. This was the effect and 
substance of this material oonversaticm ; and could I have 
foreseen the necessity of being tfans porticttlar, I think 
ybur Lordship would ha^e fonnd it difficnlt to infer from 
such a convetsatibn, a degree of intimacy between De 
Berenger and me, to •* very materiai/' as to justify a 
conclusion, that t must needs hate been a party to bis 
ttost crimiaol tcaiisactmis. 
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'; De BereDger appeared to me^ at that time^ hi the 
fi|^t of a man of talent and unmmted misfortune. As 
^uchy km was introduced to me (and I believe also to> Sur 
Alexwder Cochrane) by Mr. Johnstone ; who, if he then 
knew the real ch^^cter of the man, took very good caire 
jto coteeal that knowledge : and if Sir Alexander Coch- 
rane was. deceived as to his character^ I was not less so. - 

I p«e6Ume that there never was a case, resting en^ 
tirely on • circumstantial evidence, so cFear against the 
Pefendant in a caiise, as not to furnish at least one cir- 
eumstaace from* which an inference more or less favour* 
able might fairly be drawn. And since your Lordship 
exercised the privilege of drawing your own conclusions 
in my cas^, to an extent that even in the practice of yonr 
Lordship never was precedented (if we except the Case 
of Perceval against Mitford), I do think that I have a 
right to complain, that there does not occur, in the whole 
course of your Lordship's Charge, even the shadpw of a 
Suggestion in my favour.* I can conceive that there 

, * It is equally remarkable that, during the examination of the wit- 
ij^qsses, his Lordship was frequently utterly imable to conceive how 
any information sought by the Defendant's counsel could lead to 
any result favourable to those Defendants : he could not comprehend 
how any testimony in the cause could prove ^ny thing in their favour. 
5hcre is a very striking instance of this at p. 170, and another at 
f, 344. In the first of these instances, the counsel having ascertained 
f}x>m Mr. Fearn that a man may dispose of Omnium on account 
which he has not previously purchased, and that any person, knowing 
that the good news would soon turn, out to be all invention, might 
have sold a million of Stock without possessing sixpence, he pro- 
ceeded to ask whether the Defendants had sold any Stock which they 
had not purchased before ? Lord E. interfered : " Are you not putting 
this gentlepaaii in a situation of ^ peril ?" Mr. Serj. Best ; " If he 
" admijls it." Lord £. " Why should you place him in> situation tQ 
deny or affirm ? this does not affect the charge,*^ Mr. Serj. Best how- 
ever was allowed to repeat the question; and after a caution from the 
Judge to the. witness not tcrcriminate himself, he answered, « They 
did not:'' on which his Lordship observed, ^^ that is not imputed #d 
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is^ or at least has been a Judge, who, if commeDtiiig on 
such a statement as that <:ontaiDed in my Affidavit, woul^ 
hare submitted to the Jury, that .it was " very material*' 
that most of the circumstances that would admit of an 



** them J* Lord E. could not perceive how any thing that was not 
knputed, could be an argument against that which was imputed : yet 
€veTy body but Lord E. can perceive, that any person acquainted with 
|he imposition might have tumeid it to a better account, by selling Stock 
they had not purchased, than by limiting their sales to the Stock which 
they had purchased. And therefore it was certainly an argument of 
some weight in favour of the Defendants, (of Mr. Butt, at least, who 
was considered well acquainted with the nature orstock-transactions), 
that thoy sold only the Stock which they had previously bought, the 
same as others who were not suspected of 'participation. Mr. Serj. 
Best, perceiving the dullness of his lordship's comprehension on this 
point, observed, « The use I mean to make of it, I have no ob- 
jection to state now :" but his Lordship being perfectly satisfied with 
his own ignorance on the subject, replied, ** No, you need not ; I leave 
it entirely to your judgment," (p. 170). — ^In the other instance, after 
^e witness (Mr. Goulburn) Imd proved that Sir A. Cochrane had 
applied to the Colonial Department in behalf of De Berenger, (Lord 
Melville and Colonel Torrens having previously proved similar appli- 
ciations to the Admiralty and Commander in Chief), Lord Elleh- 
borough observed, " You have laid this basis, that there had been 
*' some application, and that it had been in contemplation that he 
f* should go ^out as connected with the service?" Mr. Park : " That 
" is ail we wish; we want to shew a connexion with the Cochranes, 
** without this illicit connexion." Lord Ellenborough : " No doubt 
** there had been an intimacy and connexion ; whether for good or ill, is 
" the question^* Mr. Serj. Best 7 " And this confirms in terms the 
** statement contained in the Affidavit of Lord Cochrane," (pp. 344, 5). 
His Lordship had made 'up his mind that Sir Alexander Cochrane's 
applications for De Berenger had been made at my instigation, and 
he considered it important to admit evidence of such applications, as 
proof of an intimacy f\for ill " between De Berenger and me; but 
the utility of the proof it afforded in confirmation of the truth of my 
statement, he could not conceive. And how it could be possible 
that De Berenger, presuming on such applications, should have 
visited me in the hope of obtaining ^ passage to America, and mth 
no other ostensible object, was utterly beyond the bounds of his 
comprehension. And yet any other person may, I am sure, pem 
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irtculpatory construction were such as might easily havd 
been su^pressed^ and iti all probability never could hate 
been known, if the Defendant had not voltWitarUy 4i* 
vulged them. 

It was in evidence^ for the Affidavit was evidence^ 
that De Berenger had thought it necessary to shew me 
certificates from Lord Yarmouth and odiers to his dia- 
racterand conduct: atid the feet is indisputable; for if 
I had not been informed of^ and ev6n actually seen such 
certificates, I could not have been certain that such were 
in existence : and if I had not been certain, it would have 
been madness to make an assertion whidi Lord Yar-^ 
mottth^ add the odier geiltlei!neii mentioned in the Affi- 
davit, might possibly have come forward to contradict. 
Now, I apprehend that the production of these certi- 
ficates was the only important circumstance attending 
that conversation which your Lordship characterized as 
ipeiy material^ and it was in that pairt of the Affidavit, 
where De Berenger is described as reealling tho^ certi- 
ficates to my recollection, that your Lordship might with 
more propriety have introduced the remark, " l^ow, this 
** is very material :*' * for if this be true,' your Lordship 
might have added * (which it is for you, gentlemen of 

ceive that it is very possible XhiX if no such appticitioiis had been 
made by Sir Alexander for De Berenger, he might have had no 
pretence for coming to my house on the morning of the Fraud ; and 
that, if he had not so come, there could have been no reasonable 
ground to suspect me of the crime charged in the Indictment. 
During the Examinaition of Col. Torrens on the sul^eet of one of 
these applications, Lord EUenborough observed, ^ I do not knew %t> 
<< what poi^t this applies?^ Mr. Brougham : ^^ Merdy Uiat it eonteos 
^<the statement made by Lord Cochrane, and shows a connexkni 
'' between the different parties, consistent with that statement.'^ 
Lord Elknhormgh: ^It shews that he was acquainted with Sir 
<' Alexander Cochrane, and that he recommended him to the ap* 
<^ pointment." His Lordship could not perceive that it i^reved asf 
tiling more ! 
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tbe Jury,* to consider), there could nol, one would sup- 
pose, be that degree of familiar intercourse betweea 
these parties as must have subsisted betweeu the prin- 
cipal and the c^onfidential agent in a crime of this na**^ 
t«re. Certainly, if De Berenger had rendered any im- 
portant services to Lord Cochrane, and those services 
were of a criminal character, they would have pleaded 
infinitely stronger for Lord Cochrane's good offices in 
return, than all the testimonials in the world to his 
good character from other people. There is so great a 
disparity in the strength, and so great a repugnance 
between the nciture of the two claims,, that if the first 
had existed, it is not at all likely that he sboddbave 
^eavoured to recommend himself by the other. One 
caji hardly c<Mi^eiye Be Berenger in th^ «et; of solicit* 
ing the patronage of Lord Cocbraoe oa the' plea of 
having rendered him such services as only one swindler 
could readier to another ; and then^ as a further induce* 
ment^ gravely prodnciag or referring to a certificate, of 
whicU the mly effect could be lo shew, that Losd Yar^ 
tnotith did not think him so gvedt a kii^ve as Lord 
Cochrfme knew him to be I And when it is considered, 
tbat^ notwithstandiog lord Codir^ae waa'witness to the 
intipm^y between his pncfe, Mc. Jdiastone, and this^ 
man; mid koew that his other uncl^ Sir Alexander 
Cochnme, under whom be himself was about to serve,, 
had been impressed with the most fevomrable opinion 
of hyaot, had endeavourckl to procure him an appoint- 
ment under his command, and was anxious that hi» 
pephew should promote his wishea; yet De Berenger, 
kaowmg all this, was so little conscious that Lord 
Cbchrane was under any obligation to serve him, and 
80 uncertain of his inclination, as to feel himself under 
the necessity of recommending himself to his Lord- 
ship's notice by the formal production of certificates 



^ It was in evidence,. «iid was uncontradicted* 
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' to his merits and behaviour; one can hardly suppose 
^ that lihere was any criminal connexion between thes^ 
' parties^ or any degree of intimacy or cordiality/ I 
think that your Lordship might with propriety have 
shown this side of the case to the Jury, as well as the 
other. 

In reference to the evidence of Mr. Le Marchant, on 
the subject of my acquaintance with De Berenger, I 
have only to observe, that it is of no importance whether 
De Berenger, in conversation with Le Marchant, really 
pretended to an intimacy with ipe, or whether Le Mar- 
chant made a false report of such conversation. The in- 
famous letters which I received from both those persons^ 
and laid before the public, demonstrate that they are both 
alike utterly unworthy of crfedit.* I am sure that nothing 
that either of these persons could invent, would be be- 
lieved against any other individual ; and I do not so far 
mistrust the candour and discernment of the public, as to 
imagine tKat they attach so much weight, to their state- 
ments against myself, as to render it necessary for me to 
offer any formal refutation. And therefore, when I find 
in the Trial (p. 206), that Mr. Le Marchant swore that 
he heard Mr. De Berenger frequently mention particular' 
intimacy of dining, breakfasting, and supping with me, 
I think it sufficient to affirm, that he never either dined 
breakfasted, or supped with me at my residence, on gmy 
occasion in his life. I have met him at dinner two or 



♦ In D6 Berenger's letters of the 3d and 1 Ith of July, he insinuates 
(I need not add, falsely) that I had sent, or was privy to the sending 
of some anonymous letters, which he had or pretended to have re- ^ 
ceived; and he says, " Anonymous letters I despise/' Since that 
period I have received several anonymous letters, or letters with ficti-. 
tious signatures, in a disguised hand ; but with here and there a word,, 
evidently betraying the hand-writing of Mr. De Berenger; and on 
one occasion he so far. forgot [himself as to pen the superscriptioft 
entirely in his ordinary hand-writing. 
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th're© times, but not more, at Mr. Cochrane JohnstoneV 
and never by any previous arrangement, and always in 
company with various persons, and once at Mr. Basil 
Cochrane^s with a large party, but no where else. 

Again, when I find in the same page of the Trial, 
that Mr. Le Marchant swore that he heard .from De 
Berenger that I had told him I had kept for him a private 
purse, in which I had placed a certain percentage out of 
the profits of his Stock suggestions, I think' it barely 
necessary to deny it; and am satisfied with referring to 
Mr. De Berenger*s letters to me, in which he accuses me 
of participation in the Fraud, and complains that not even 
the cheap reward of thanks has been his. If Be Berenger 
is to Jbe believed, the private purse must be the fiction of 
Mr. Le Marchant ; unless it is to be supposed that I held 
out the temptation of the purse, and withheld the contents : 
but the hypocrisy and ingratitude of such conduct would 
have been too flagrant to escape the particular and express 
indignation of Mr. De Berenger, whose letters, after his 
conviction, particularly that of the 11th of July, will con- 
vince even those who believe him (if any such there are), 
that he is not to be suspected of the slightest bias, to 
forbearance. 

I dismiss the evidence of Mr. Le Marchant, because 
even your Lordship judged it of so little importance as 
not to think itat all necessary to state it, (p. 503). It jls 
true that you immediately changed your mind, and reca^ 
pitulated every word of it, — (but no matter); and also 
because your Lordship admitted that it was only evidence 
against De Berenger (p. 504); although I cannot but 
suspect that your Lordship must have borrowed it for a 
moment, to prove the intimacy, that proved the fami- 
liarity with hand-writing, that proved all the rest. And 
further, because I believe that Le Marchant's evidence 
would be universally discredited, if it were not in some 

K 
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measure collaterally supported by diat of the Hoaonnble 
Alexander Murray ; aad therefore I shall turn my atten- 
tion to the Evidence of the last-mentioned gentleman. I 
have already observed, that on the question of his inti- 
macy, his evidence is at fatal variance with that of Le 
Merchant ; fm he says, '' I knew there was a very par- 
'^ ticular intimacy between D^ Berengar and Mr. Coch- 
^ rane Jodanstone; but I did not understand it was wkb 
" Lord Cochrane at all^=^I understood he was a more 
'^ recent acquaintance. De Berenger was constantiy 
*^ with Mr. Cochrane Johnstone; he was there almost 
'' every day. I do say that his acquaintance with Loxd 
" Cochrane was recent. He did not state any thing with 
*' regard to his visits to Lord Codirane." (pp. £15, .2 16). 
And here 1 cannot help observing upon your Lordship'* 
manner of stating this Evidence: " I knew ti^ere was a 
'* very partidular intimacy between Mr. De Beraager and 
'' Mt. Cochrane Johnstone. I understood Lord Cochrane 
'^ was a more recent acquaintance ; but that there was some 
^^ acquaintwice. I understood that there was a great 9C^ 
*^ quaintance between him and Mr. Cochrane Jobnstooe, 
" and that he was with him almost every day.'* (p. 606). 
Mr. Murray understood ftom De Berenger tbat he ccm- 
stantly visited Mr. Jphnstone, but heard him say nothing in 
regard to any visit to me : your Lordship is careful to state 
1^ former part of this Evidence, and equally careful to say 
nothing about the latter. Mr. Mutray did not only spei^ 
of my acquaintance with De Berenger being more recent 
than that of Mr. Johnstone's, but positively that it was 
recent, of which your Lx>rdship says nothing. But the 
<mmion of the words, " / did net tmderstand that the 
^ intimacy was tvitk Lord CQchrane at all,^' and the 
emphatic interpolation, ** but that there was some dc^ 
*^ quaintance/' are striking instances of misrepresenta- 
tion. Your Lordship's statement of the Evidence (on 
which you instructed the Jury to decide) (p. 44&), was 
calculated^ in this instance (at least), to make a Vjory 
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diffsreot impiession from the Evidence itadf. The 
puqxNri of Mr. Mnrraj's Evidence is^ that there was the 
jeast possible acquaintaace between De Berenger and 
BEie: the effect of your liDrdship's statement of that Evi- 
dence is> that there was sufficient for any evil purpose. 

That part of the Evidence of the Honourable 
Alexander Murray which appears to accord with the 
statement of Le Marehant, was introduced as follows: 
" Q. Had you at.any time any conversation with Captain 
'' De Berenger previous to the Slst of February, with 
*^ respect to Lord Cochrane and Mr. Cochrane Johnstone? 
^* A. Towards the end of January I think, or perhaps the 
'* beginning of February. — Q. What was the subject of 
** these conversations? A. It happened one Sunday, 
'' between one and two o'clock; Mr. Harrison called 
'' upon me, and we were conversing about a pamphlet he 
'' was ip^iting. — Q. That Mr. Harrison was writing ? A. 
^' Yes; it -was relative to the trial between Mr. Basil 
'^ Codirane and Mr. Harrison.r— Q. That impressed the 
'' day npon your recollection ? A. Yes.'^ (p. 214). 

And here I have to remark, that this proves an ac« 
quaintance between the hon. Alexander Murray and Mr. 
Harrison ; who is the person who was defeated in. a most 
villainous attempt against the charectar and person of 
my uncle Mr. Basil Cochrane, and who in consequence 
became the implacable enemy of the whole family ; and 
as such, was selected and employed by^ the Stock Ex- 
change* to collect Evidence, arid subpoena the witnesses 
on the late Trid. Mr. Seijeant Best had the following 
remark on this subject : " Not only has Mr. Basil 
^ Coehrane's servant been subpoenaed by the Stock Ex- 
'' change to prove who are the persons dining at his 

* The gentlemen who gained '< nothing but apKoya by ^e 
Ferdic*."— {Mr. Bish*s advertisement). 
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^' house^ but the females* of this family hav« been 
^' subpoenaed to this place, and kept here for the purpose 
" of proving the same facts which might have been ad- 
f^ mitted at any hour of the day ; and not only subpcenaed, 
*' but that subpoena sent.by a parson whose presence was 
'^ the mdst insulting of any one who could have been 
" selected in this: town, and who. could have been 
^^ selected for no x>ther purpose than that of offering 
'^ insult to the members of this family/' (pp, £81| 282). 

To return to Mr. Murray's examination : 
'* Q. Did Captain De Berengercome in that day f 
" A. Yes ; he came in during the conversation, and 
*' joined in it. — Q, Did any thing pass from Captain 
^ De Berenger on that day respecting Mr. Cochrane 
'^ Johnstone find Lord Cochrane? jl. I at that time 
^' knew he. was employed by Mr. Cochrane Johnstone. 

/' — Q. From whom did you understand that i A. Prom 
" Mr. De Berenger himself, that be was employed by Mr. 

i^ Cochrane Johnstone in planning out a small piece of 
'^ ground behind his house in Alsop's Buildings. — 
*' Q. What passed at that time about Mr. Cochrane 

^ Johnstone ? A. He mentioned that there was a trans- 
'* action going on. — Q. Does the circumstance of the 
'' pamphlet bring back to your recollection what Sunday 
'' it was ? A. I cannot state the day of the month, but 
^' it was towards the "end of January or the beginning of 
*^ February. — Q. State what Mr. De Berenger then said f 
^' A. He stated that they had had a plan in view, — 
" Q. Who had f A. That De Berenger had, with Mr. 
'' Cochrane Johnstone and Lord Cochrane ; that, provided 

. " it succeeded, it would put many thousand pounds ija 
^' the pocket of Mr. Cochrane Johnstone and Lord 

• Harrison introduced himself to my aiint, lady Cochrane, imder 
a ftlse name^ and sat a considerable time in the drawing-room, con- 
versing on the subject of the Fraud, and then presented her with ^ 
su)t»poena. 
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** Cochrane. — Q. Upon* hearing this, did either you or 
^' Mr. Harrison a8kX>aptain De Berenger what the plan 
** was i A. \ did, and he declined answering it : I said, 
f^ ' Is it the plan with regard to Ranelagh, which it was 
^' * proposed to build in AIsop's Buildings, on Mr. Coch- 
'^ ^ rane Johnstone's land ¥ and he said, ' No, it is not ; it 
" 'is a far better plan/ "(pp. 2 14, 215). This is the Aear^oy. 
Evidence of the honourable Alexander Murray, which has 
been as repeatedly and as confidently quoted in the 
newspapers, and other publications, to prove that I was 
a party to the Fraud, as if it had been previously proved 
that De Berenger could not state untruths. It is now so 
notorious that he can, not only by compulsion in his own 
defence (as he himself confesses),* but voluntarily, and by 
way of attack, that I should be sorry to be obliged to 
acquit him of falsehood in this instance, at the expence 
of the honourable Alexander Murray, who, I sincerely 
believe^ is truly penitent! for the Evidence he was pre- 
Tailed on to ^ give by the Stock Exchange. It is due, 
however, to myself, to annex to this Letter the state- 
ments of Richard Gumey, Esq. and Lieutenant Prescott, 
on this subject, to which I refer your Lord^ip and the 
public. And in further proof that my name has some- 
times been injuriously and unjustly united or confounded 
ytiih that of Mr. Cochrane Johnstone, I also subjoin the 
substance of a correspondence with. Joshua Grigby, Esq., 
and a letter from Mr. Jones, the .Marshal of the King's 
Bench, inclosing ' copy of a letter from Mr. Johnstone to 
^ Mr. Jones, and Mr. Jones's answer : all of which I conceive 
' are particularly entitled to your I^ordship's consideration* 

To return to the Charge : On the next passage in Uie 
Affidavit, in which it is stated that De Berenger, in re- 
ference to the advice I had given him to apply to Lord 
Yarmouth and others to exert their influence with the 
Admiralty^ observed, that '^ he could not go to Lord 
« In his letter of the lltb of July. 
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^ Yarmoatb, or to any othar of hie frieiids; in this djress/^ 
your Lordtbip made the foUowing observadom : ** What 
^ is the dfCBs that Lord Cocbraae represents as then 
** brioftgiog to him i A green dress f Had be a green 
« dress i He must have had that dress with him in which 
^ he bad oome in the coach. He says^ thi^ would excite 
'' sospidoa : wby^ if he had really a green unifiurm^ that 
^ would not have excited obBervation or suspicion — it was 
^ the very uniform he ought to have worn. But if it was 
^ that in which he had got out of the coach^ and it does 
'* not appear that he had any means of shifting himself; if 
^ he had on an aid-4e-camp's unifc»rm with a star, and 
^' so presented himself to Lord Cochrane, how could 
^* Lord Cochrane reconcile it to the duties be owed to 
^ society and to governcaent, and to his character as a 
'^ gentleman and an officer, to give him the means of 
** exchanging itf It must be put on for 8<»ae dishonest 
*^ purpose; this red coat and star, and all this equipment, 
** must have appeared most extraordinary, and must have 
^^ struck Lord Cochrane most forcibly, if he was not 
'* aware of the purpose for which it was Ojied/' (p. 484), 
As he had not on an aid-de-camp's uniform with a star; 
as he did n(^ so present himself to me ; as it does not 
BOW depend on my Affidavit, nor the rejected Evidence 
of my servants ; but is proved by the testimony of two 
respectable tradesmen, men wholly uninfluenced, whom I 
never saw^ and with whom I had had no comuuinication, 
eidier directly or indirectly, that De Berenger quitted 
the post^ehaise and entered the hackney-coach, whieh 
brought him to my house, in a green dress, the dress in 
which, as I have sworn, he made his appearance before 
me ; and as the truth of my oath to the fact is dierefore 
fully established, and'as it was in evidenoe before your 
Lordship, and as there was no evidaice at all to De 
Berenger's appearance before me in any other dress, 
the real question it : Haw could your Lordship reconcile 
it to the dutm of your oAce-*H)o the investigation of^ 
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truth; and juitioe to tiie psprty accused^ and to your 
charmeter as a man and a judge, to give the jury the maim 
q/'mistaking eloquence for evidence, and of exchanging 
the influence of testimony for the delusion of oratorical 
invective? ^ This red coat and star, and all this. equips 
^ ment,mustii(we appearedmost convincing, and nimt have 
^ struck the Jury mostfordbfyy if they mre not (mare of 
*^ Hie purpose for which it mas usedJ' 

It 18 not diffieult, I think, to shew, tha^t upon the 
Evidence then befcgre the Jury, your Lordship was not 
justified in the use of any part of the language which I 
have above iTecited, admitting it to be the language 
actually used by your Lordship ; and that there is not 
so much as an. if presented to the public^ that was not 
previously presented to the Jury. In tbe first place, I do 
not think that your Lordship was entitled to Si^y, " t^t 
** he must haveJhad that dress wilh km/' (by which is 
evidently meant upon him), " whatever jt was, in which 
** he had come in the coach/' I may now very readily 
admit that he had that dress upon him in which he had 
come in tbe coach, beoause he came in the coach ip a 
green dress : but I ^eny the impossibility (implied by 
your Lordship's " must") of his appearing before me in 
any other dress than that in \frhich he had come in the 
coach ; because he bcought with him the means, and had 
sufficient opportunity of changing his dress (had he not 
previously dFected it), in my house, before I returned 
home. I allow, that if he had come in the scarlet coati 
since he could not have kiiown of my absence, it would 
have been a suspicious circumstance ; but assuredly not 
coBolusivo against me, especially if he had divested him- 
self of his sash, star, and medal, which your Lordship had 
every reason to heliev^e was tbe fact, not one of the latter 
witnesses having deposed to '^ all this equipment." It 
does not ^necessarily follow, if he had appem-ed in a red 
w^t, w>d,er agreat«cQat b)^ttoued Mp, that he would have 



Digiti 



zed by Google 



72 

nnbuttoned the great-coat, or made any allusion to biar 
dress. He came to me, not for a change of dress, but for 
permission to go on board the Tonnant : and there was 
no reason to imagine, and certainly no room to infer from 
the Affidavit, that if I had complied with his request, he 
would have expressed any dissatisfaction with his dress : 
on the contrary, he is stated to have asserted that he 
could not go to Lord Yarmouth or return to his lodgings 
in the dress he had on. But where would have been the 
necessity of his going to either, if his tale of distress had 
operated to the extent which he appeared to anticipate^ 
and procured him permission to go immediately to the 
ship? It is not then impossible, consistent with my 
innocence of the Fraud, that he might have ventured to my 
house in the coat in which he had committed it. But, 
' under such fcircumstcmces, it is more than probable, that 
on not finding me at home, he would have used the 
opportunity he possessed, by being alone in the parlour, 
of applying to his portmanteau, and changing it for the 
coat he had previously worn. Might it not very well 
have occurred to him, during the interval of my absence, 
that it would be prudent to divest himself of every thing 
that might by any possibility excite my suspicion ? So 
that if the coachman had shewn as much regard to truth 
as he did to the premium, when he asserted that he saw a 
redcoat underneath'the great-coat, (p. 124), it did not ne- 
cessarily follow that I must have been involved in the 
delinquency of the wearer, or that he must, on my return 
from Snow-hill, have had that dress upon him ^ in which 
** he had come in the coach." 

On the palpable fallacy and injustice of the assertion; 
that it " did not appear that he had any means of shifting 
" himself," I have already remarked. It was too flagrant 
for repetition, even by the learned Judge who pro- 
nounced the Sentence of the Pillory. He did not pretend 
that De Berenger had not the means of change, but pnly 
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that he wa^ straitened for timet '^ It is impossible to 
conceive/' said Sir Simon Le Blanc, " that any change 
^* of dress conld have taken plac^ during the short 
^interval, irom the time at which he had got out of this 
^': coach to the period when he had appeared before Lord^ 
^ Cochrane." (pp. 598, 9). And certainly there were so 
many things to do before a change of coats conld be 
thoroughly performed, that it would unqnestionably have 
been a. work of time. De Berengier would have had to 
take off his grey great-coat, to open his portmanteau, to 
1»ke out his green coat, to take off his scarlet coat, to put 
on his green coat and his grey great-coat, to replace his 
scarlet.coat in the portmanteau, and strap it up, before the 
operation could be said to be fully effected. But then, oa 
the^ther hand, it was in evidence, that my servant had to 
go from Green-street, Grosvcnor^square, to Great Cuni- 
lierland-street^ Oxford-road, and from Great Cumberland- 
street^ back to Green-street, which could not have 
occupied less than a quarter of an hour; and i^ 
during that period, '^ it > is impossible to conceive'' that 
any change of dress could have been effected, it was 
further in evidence that be had then to go from Gree»- 
atreet, Grosvienor-square, to Cock-lane, Snow-hill, and 
that I had to return to Green-street — a distance of more 
Aan five miles, and making no allowance for incidental 
•stoppages, occupying a period of not less than one hour 
anda quarter.''^ So that it is not so *^ impossible to con- 
^^ ceive'^ that a change of dress might hav^ taken place 
" during that short interval,'' as that so learned a Judge, 
during the execution of so solemn an office, should ha.ve 
vented so much absurdity and misrepresentation in one 
^ short" period. 

• When one of the Witnesses was questioned as to the distance 
from Cock-lane to Grosvenor-square (which I think cannot be less 
than two miles and a half), Ix>rd Ellenboroligh ssud, ** That is not of 
much consequence, I fib^vii think,'' (p. 3^). 

L 
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To retoro to yout Lordthip^ *' He mqst have bid 
^ that dress with him, whatever it was, in which he had 
^ come in the coach. He says, that would excite 
^ suspicion,'' (p. 484). Here yoiir Lordship somewhat 
prematurely lugged in the word^ ^* suspicion," in rather a 
fiiipicioiis kind of a way; without adverting to the nature 
<^ the suspicion alluded to, namely, a suspicion of 
violating the rules of the King's Bench. The next 
clause in the Affidavit, which your Lordship had not then 
qqoted, describes De Berenger as saying that his dresa- 
irould ** excite suspicion at his lodging8-^(he was then 
" in Ac rdles of the Krag's Bench)."— Whether it 
might or might not have excited suspicion, and whether 
your Lordship was entitled to make me accountable for 
the truth of his assertions, I shall consider by-and-hye. 
^^ Why, if he had really a green uniform", said yoo^ 
Lordship, ^ that would not have excited observation or 
^' suspicion ; it was the very uniform he ought to hav» 
'* ^om,'* (p. 484). Whedier it was the vary uniform hm 
ought to have worn or not, it certainly was not the 
uniform spoken of by Lord Yarmouth., Lord Yarmouth 
had told you that the uniform of his ccnrps was a greea 
waistcoat with a crimson collar (p. 376) ; but in no part 
of the Affidavit did your Lordship find the crimson collar. 
The jadcet in which De Berenger appeared was entirely 
green; and the green collar appearing above the great- 
coat, was se^n by several of my servants, who were 
waiting to be, and ought to have been examined to the 
fiict. It was a plain green jadtet, and if it was any 
uniform that De Berenger tisudly wore, it was not hU 
parade but his drill dress, (p. 398). It was not the 
uniform spoken of by Lord Yarmouth, and therefore ft 
might not have been usual or respectful to appear before 
his Lordship in that dress. 

Your Lordship had previously observed, ** As to th^ 
* idea suggested in Lord Cochrane's Affidavit^ that his 
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^ exhibiting himself in thai uniform would be deemed 
^ disrespectful to Lord Yarmouth, Lord Yarmouth has 
^ told us that, on the contrary, he should hare thought it 
^ a inatter of respect to him, and proper as bis officer, to 
** have appeared before him in that very dret^/* (pp. 478, 
479)* Lor4 Yarmouth did not say quite so much as that: 
be said that *^ it would have been nothing extraordinary, 
^ and more military that he should do so, though I never 
** exacted it,'* (p. 377). But I have just proved to your 
Lordship from the Evidence, that it was not ^' that very 
^ dress'* to which Lord Yarmouth alluded. And if I am 
not much mistaken, I have detected your Lordship in 
improving a little upon that part of Lord Yarmouth's 
Evidence which could be made to oppose the Affidaviti 
aiid of omitting that part utrhicb, if connected with i^ 
renders the whole perfectly consistent with^ and favoutaU# 
io my statement. 

Hut admitting that De Berenger could have waited 
mt Lord Yarmouth in a dress in Which he told me be 
could not, by what authority did your Lordship make m^ 
the father of De Berenger's falsehood, or by what right or 
i^soA did you term it an " idea suggested in my Affi^ 
'* davit ?*• I had no distinct idea whether the coat and 
the cap were really the uniform of Lord Yarmouth's 
corps or not; but when he told me that he could not with 
propriety wait on Lord Yarmouth in that dress, I naturally 
conceived tbat as he had prepared himself to go on board . 
to exercise thie sharpshooters, and came to me for that 
purpose, that it might be a dress made for the occasion. 
And " as to the idea suggested" twice or thrice in your 
Lordship's Charge, that I must on the Slst of February 
have known that his exhibiting himself in uniform, when 

• Lord Ellenborough made another addition to this answer of Lord • 
Yaraioutti, while recapitulating the evidence of that noblemsn, y\t» 
^ Jihould not have heen angty at U^ but MotiM Me thOBght ft (As 
* f ^ilsf ^m/9r him (o itpj^tar in,'* <p. WO)* 
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not on duty, would not ha^e been deemed impitjf^r bj 
Lord Yarmouth, because Lord Yarmouth himself told 
your Lordship so on the 9th of Juae foHowiDg, I can 
only plead iny ignorance of the art of divination. I am 
sure your Lordship would not deem it essential to tbe 
innocence of a naval officer (if an Englishman), to compre« 
bend by prescience Lord Yarmouth's superior knowledge 
of military etiquette; and it is rather too much to assume 
that every Scotchman has the gift of second-sight. This, 
however, I know, that whatever migh^ be the propriety or 
impropriety of the adjutant of a volunteer corps paying 
a morning visit in regimentals, even to his colonel^ when 
not on duty, I should have thought it an extraordinary 
/circumstance if a brother officer, or even a lieutenant of 
the Tonnant, had visited me at my house in Green Stre^ 
in naval uniiPorm. And even if it be regular for c^cen 
of the navy to present themselves at the Admiralty in 
uniform, unless on arriving with dispatches, I have 
bitherto invariably erred in point of etiquette. I can 
appeal to Lord Melville, and all his predecessors novr 
living, whether, in any one of the numerous instances in 
which I have attended at the Admiralty on subjects 
connected with the service, I appeared in any other than 
a plain dress f So that v?hether it would or would not 
have been unusual or improper in De Berenger to have 
visited his colonel in that dress, the objection was so far > 
plausible, as that no person of my habits, and of no other 
!|uiowledge on the subject than I possessed, and having 
no suspicion awake, could have had a doubt of its tmtk. 

I observe that the last six words of the passage, '' he 
^ could not go to Lord Yarmouth, or to any other of his 
^^ friends, in this dress** (p. 484), [are distinguished by 
italics. I should be glad to know for what reason : for 
if it was true, or sufficiently plausible to appear to me to 
be so (it matters not which), that he could not with pro^ 
priety visit his colonel, when not on duty, in-agreen unU 
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form and .military cap^ it c^taiqly Was no leas true or 
probable that he could not so visit other persons of dis- 
iinction. I know that, by. this observation/ I oblige 
myself to notice a question of the prosecuting counsel, 
who. asked, " Why, I beg to know, cannot Mr. De 
*^ Berenger go to Lord Yarmouth, or any other nQbleman 
^' or gentleman, in the dress in which he waits upon 
" Lord Cochrane V (p. 39). To this it was answ^ed, or 
my application for a Re-hearing, that '' he had of necessity 
^*^ tdd me his nearly desperate state, in asking me to 
** receive him on board my ship : but is there any thing 
^ so very incredible in the statement, that he was un-* 
*' willing to tell his whole case to every body ¥* (p. 561) ; 
and certainly the tale of distress with which he came to 
me was sufficiently lamentable to have excused almosi 
any irregularitj^ of dress ; especially with the apology, 
^ that he had prepared himself in the best way his means 
'^ allowed/' But that which particularly distinguishes 
ibe cases is, that he came to me to request permissicm 
to go immediately on board to exercise the sharp- 
diooters, for which his dress (as* far at least as I under* 
stood) was perfectly suitable. 

' Your Lordship next quoted from the Affidavit as fol- 
lows : ** That he could not go to Lord Yarmouth, or to any 
'' other of hb friends, in this dress,or return to his lodgings, 
" where it would excite suspicion (he was at that time in 
*' the rules of the King's-Bench) ; but that, if I refused to 
" let him join the ship now, he would do so at Ports- 
" mouth.* Under present circumstances, however, he 

* Whatever De Berenger. might have presumed, it was n6t my 
intenticm to have received him into the ship at Portsmouth without 
permission from the Admiralty. And indeed if he was then really 
desirous to join the Tonnant (and I have no reason to think other- 
wise), he was.perfectly sensible that I was determined on that pointy 
or he became so on reflectioxi, as is obvious by his dkecting his 
course another way. 
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** mnH Hie a great liberty, and request the favour of me 
*^ to lend him a bat to wear instead of his military cap, 
^ I gave him one* which Was in a back roofn, with som^ 
*^ thii^ that had not been packed up ; and having tried 
^ it on, Am uniform appeared under his great coot; f I 
^ therefore offered him a black coat % that was laying on 
^ a chair, and which I did not hitend to take with me. 
^ He put his uniform in a towei^ and shortly afterwards 
^ went away,*" (pp. 4f84, 5). And here I shall beg leave to 
make my own obsarvaiions, before I proceed to comment 
typon those made by your Lordship. It did I think 
appear in evidence, that it was not unilsual with De 
Berenger to go out in uniform, or at least in his green 
dfill-dresi; but it was forgotten diat th^ proof of his 
Wearing unifcnrm in the rules of the King's^B^icb, like 
that of the] propriety] of bis visiting Lohl Yarmouth in 
it, did not appear till the Triid^ I was equa% ignorant 
of both on the ftlst of February. On the very few oc- 
^casions on whidt I had previously seen him, he was 
habited in a fdain di^ss; and it is notorious that 1rolui^te<er 
ofl&cers in genial do not habitually appear in uniform^ 
And '^ as to the idea suggested'' by the prosecuting' 
counsd, that his return was not so likely to excite sus- 

* The hat which I gams to De tierenger hsd a remarkably k^w 
eronf^aud brond brim; and was very different fironi sueh as he uaual^ 
-wears. It was such as I have long been in the habit of weacii^ 
when on shore^ and had in it, in large letters, the name of Cat£% 
who could possibly have recognised it as a hat he had actually sold to 
me. £ven thb I thiuk is some argument that I could not be privj^ 
to what De Berenger had been about. 

f This is one of the passages which the short-hand writer, or Lord 
EUenboroM^, has insertedin italics. Ifit requires any inqpiai^tibA, it 
is this ; that De Berenger, on tryingxn the hat at a k)okii^gla8s,and 
buttoning up his ^eat^coat, perceived and remarked that his imiform 
wa^ visible. 

t It has been said that this coat must have been too long for De 
Ber^oger, which, as far it ir any argument i9kt all, goes to prove thai 
his visit was unexpected. 
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{>ioioa at his lodgiogs as his goiog out (p. 9g)\ I shoaM 
have thought that in general it i^ easier to leave a house 
early in the morning^ unobserved, than it is to return at 
nooB-day ; the more especially, when it is considered that 
« man may open the door for himself from within^ but 
that he cannot always ga^i admission without the 
assistance and observation of another. He could not I 
conceive have returned without exhibiting both his coat 
.and bis cap ; md though both the one aod the other might 
have belonged to the uniform of his corps, for any certain 
knowledge I had to the contrary, yet if he had not usually 
worn them there (and I did not know that he bad, ami 
supposing them to have been expressly prepared £or the 
purpose of exerci3]ng the naval sharpshooters, I • con- 
ceived he bad not; and with respect to the cap, be 
certainly had not), they might have excited a suspicion 
of his violating the roles of the King VBeilch. If I had 
understood the word smpicion (as used by Be Berenger) 
in the sense insinuated by the prosecuting counsd 
(p. 39)f I &D1 persuaded that such a word would never 
have appeared in the Affidavit. 

Whether there was any truth at all in De Berenger^i 
ostensible motives for desiring a change of dressy 
whether be bad even the slightest intention of adopting 
my advice of applying to any of bis friends, or whether 
he was not wholly indifferent as to any suspicions of the 
people with whom he lodged, as far as related to a violar 
tion of the Rules, are considerations of no importance 
whatever: it is sufficient that the reasons he assigned 
were such as^ to an innocent and unsuspecting person, 
might appear probaUe and true, and that they did sd 
appear to me. It ntttst however be admitted, that the 
dress as described by me, was such as De Berenger must 
have had real and urgent reasons to desire to get nd of, or 

* Not knowing where De Berenger had been> I must naturally 
have concluded that he had left his lodg^gs in the Rules early that 
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be woaldiiot have adverted to the subject in my presetice^ 
His oftteosible motives, though plausible^ were inferior, 
if not entirely fictitious. But I contend not only that his 
true or principal reasons were then unknown to me, but 
that they are now obvlcfus, that they were sufficiently so 
at the Trial, and that they partly originated in my refusal 
to receive him without permission from the Admiralty. 

If your Lordship could have endured the supposi- 
tion, though but for a moment, that the dress was such 
as I had described upon oath, a probable reason for his 
desiring to change it would, I think, have instantly sug- 
gested itself. It must have been known to your Lord- 
ship, that if the coat in which I saw him was not that in 
which he had committed the crime, it must necessarily 
have been that in which he had gone down to Dover prepa- 
ratory to its commission ; and therefore, in De Berenger's 
mind, it might not be wholly unconnected with it. There 
is a possibility that he was not altogether invisible in his 
way to Dover ; and as guilt is not always unaccompanied 
with fear, he might have had a secret apprehension that 
to appear even in that dress might tend to his detection. 
It was in evidence, and it did not escape your Lordship's 
observation, for I observe that the words are in italics, 
that . his uniform appeared under his great coat (p. 485) ; 
and therefore the idea of exhibiting himself both in the 
under and the upper dress in which he had appeared im* 
mediately previous to, and in preparation for his crime, 
might not have been an agreeable one in his imagination. 
. He would possibly have had no objection to an imme- 
diate riddance of both, especially as the upper coat was 
worn not only preparatory to the crime (p. . 139)i but 
through the whole course of its commission ; and if it had 
been possible to start a plausible objection to that part of 
liis dress as well as tlie other, there can be little doubt 
that he would have done it. His leaving my house with 
that coat upon his back, is not only wholly inconsistent 
with any previous arrangement for a cbaoge of dress, but 
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can in no way be so probably accounted for, as by ad- 
mitting an apprehension on his part, that to have asked 
too much might have awakened my suspicions. 

The moment that De Berenger was proved to have 
been Du Bourg, his reluctance to exhibit himself in the 
dress which I described, so far as it had reference to the 
coat (for it is clear from the Affidavit that it more parti- 
cularly applied to his military cap), must, one would have 
thought, have appeared to your Lordship nothing extraor- 
dinary, considering, as I above observed, that it was the 
coat in which he must have been seen on his way to 
Dover, and which he wore down to the moment when he 
assumed his fraudulent character. It now appears, that 
he resumed that dress before his arrival at the Marshr 
gate, which furnishes another strong and probable motive 
for his desiring once more to lay it aside. He appears to 
have taken every precaution to guard against the obser- 
vation of the post-boy,* but he could not be sure that he 
had succeeded ; and many other persons were present at 
his transit from the chaise to the coach, and he could 
hardly imagine that the green coat escaped the observa- 
tion of them all, which fortunately it did not ; and he 
must have been apprehensive that it was seen by the 
hackney-coachman. * 

Your Lordship considered the coachman's evidence 
to the entrance in scarlet, to be fatal to my evidence to 
the appearance (two hours afterwards) in green. It would 
have been but fair to have taken the converse of the sup- 
position for a moment ; and then supposing De Berenger 
to have entered in green, your Lordship could not have 
been at a loss for a" true or probable motive" (p. 486) for 
his desiring to change it. It was perfectly natural that 
he should wish to get vi4 of that dress (whether red or 

* See the 13th and 14th pages of this Letter. 
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green) in which he had been seen by the person who 
conveyed him from the chaise to my honse. The informa- 
tion of that person would of course be sought for as soon 
as the imposture became known, and any description that 
be might give, it was natural to apprehend, would imme- 
diately be made public. Your Lordship, however, was 
utterly unable to conceive why he should not have pre- 
ferred a green coat to all the coats in the world ; and not* 
withstanding it was observed on my application for a new 
trial, that '' it may now doubtless be perceived that De Be- 
^ renger had other reasons (than those he had assigned) 
• *' for disliking to go out in a green dress," (p. 56 1), your 
Lordship still continued of the same opinion ; and so did 
Sir Simon Le Blanc, who, on passing Sentence, repeated 
the old question, " What could be the motive for chang- 
** ing his dress, if he then had on the uniform of any corps 
*' of volunteers in this town ?'' (p. 599). 

Your Lordship appears to have assumed that De 
Berenger was under no less necessity to change his coat 
thim his cap ; although, as I before observed, it is fairly 
dedoeible from the Affidavit, by which it: appears that he 
confined his request to a hat only, that he was less dis- 
satisfied with the former than the latter ; which would 
hardly have been the case, had he then worn " a red aid- 
" de-camp's uniform," and " a star, and all this equip- 
<< meat." He knew that it was not the cap of his corps, 
which Z did not ; and if at the moment he had any inten* 
tion of going to Lord Yarmouth, he must have felt tfee 
absolute necessity of eetting rid of it before be appeared 
before his Lordship; and in all probability the people at 
his lodgings would have known that it did not belong to 
bis oorps. It was bought (as appeared at the Trial) ex-^ 
tyreisly with 9 view to the fraudulent expedition, and 
woto ddwn to its termination. It was against the cap, 
therefore, that De Berenger's secret objections more par- 
ticularly lay : but from flie general wOrd *^ dress/' and his 
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observing, when he looked in the glass, that his unif<M:m 
appeared under his great-coat, I, who knew nothing of 
the nature or different degrees of suspicion tliat mijght at* 
tach to those two articles of dress, understood his objec* 
tions to be such as he assigned, and conceived that they 
applied equally to both ; and for that reason it was, and 
feeling " very uneasy at the distress he was in," and hurt 
at the necessity of refusing his request to go on board, 
that I voluntarily offered him another coat; which, though 
he willingly accepted, I am convinced he had no inten- 
tion of requesting. Whether his remark, on trying on the 
hat and buttoning up the great-coat at the looking-glass, 
^' my uniform appears," was intended to lead to such an 
offer on my part, or whether it was not an involuntary 
exclamation, I cannot decide : tut it is possible that 
the unexpected appearance of the uniform under the great- 
coat might have suddenly excited an apprehension, that 
on quitting th^ chaise it had not escaped the observation 
of the post-boy, to whom he had previously dijsplayed 
the uniform of an aid-de-camp. Hawever this may be, 
I have no doubt that if I had granted him permission to 
go immediately on board, he would have left the house 
without evincing any desire to change, or making any 
aUusion to his dress. ^ 

Another assumption made by your Lordship wa«, 
that I must have Tcnown that the cap in which De 
Berenger came did not belong to his corps (p. 485). The 
fact is, that I am by no means certain that I even $aw the 
cap; fw, notwithstanding the familiarity rfleged by your 
Lordship, he did not wear it in my presence. But wheth^ 
I saw it or not is a matter of no consequence, because I . 
had never to my knowledge seen the real cap of Lord 
Yarmouth's Rifle Corps. I am therefore* under no 
necessity of pleading my uncertainty on this poixH^ and 
the prosecuting counsel possibly may triuinph ov« it, a^ 
an unguarded admission. He may s&y ikM * Lord 
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1 

' * Cochrane swore that De Berenger wore a military cap, 

^ X * aud yet bad no other authority for the fact than the 

/ ' subseq uent information of his servants, and De Berenger's 

1 * declaration at the time, and his asking him for a hat to 

* wear instead of it/ Mr. Gumey* thought the Affidavit 
, smelt so strong of perjury that he could hardly bear to 

^ bring it into Court ; and truly it was no small violation 

of delicacy so to do. My admission that I introduced 
i the military cap into the Affidavit without the certain 

authority of ocular demonstration, entitles him to boast 
of the acuteness of his perception : and he is deserving of 
no less praise than that discerning personage, who distin- 
guished in a pipe of wine an iron-kind-of-a-taste from a 
^ nail at the bottom of it. 

• Mr. Gumey, who conducted the Prosecution with a ferocity worthy 
of his employers, did not tliink it sufficient to charge me with per- 
jury in my own person, but with the perjuries of two of De Berenger's 
servants, who made Affidavits to shew that their master slept at home 
the night previous to the Fraud. He did not only describe me as 
accessary to the publication of these Affidavits, although I first saw 
them in print, but as the actual author. *< These Affidavits," said 
Mr. Gumey, " are of the same manufacture with the others, " 
(p. 41) ; alluding to «my Affidavit, and those which I had written 
from the mouths of my servants : and the reason adduced by Mr. 
Gumey in support of this infamous accusation was, that they were 
all made in the firtt person. He did not chuse to reflect, that if I 
was so Utile acqusunted with the common form of affidavits as to de« 
pose in the first person rather than in the third, as is usual, it was not 
at all probable that De fierenger's servants should be better informed. 
Neither did he think proper to consider, that, if their A ffidavits were 
their own spontaneous acts, or if they were made at the instigation 
of any person whatever, not well acquainted with the usual form of 
affidavits, it was more likely that the form of my Affidavit should be 
adopted than any other form, inasmuch as it had been recently pub- 
lished, and had reference to the same transaction. It is remarkable^ 
that at the same time that this learued person evinced a disposition 
to ridicule my ignorance of the usual form of affidavits, he gave me 
credit for a distinction which I will venture to say is not generally 
known ; and if any other advocate had conducted the Prosecution, I 
am persuaded tliat I, for one, should still have remained iguorant^ 
that perjury is only indictable when committed in a court of law. 
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It IS stated in the Aifidavit, that " He put hii 
tiniform in a towel, and shortly afterwards went away in 
great apparent uneasiness of mind." I cannot guess at 
your Lordship's reason for omitting these last words, " iii 
great apparent uneasiness of mind ;" but I am at no loss 
for the motive which dictated the remark which followed. 
" If he put that uniform in a towel,** said your Lordship, 
" he rnust have pulled it off his back, for it was on his 
" back before; and then Lord Cochrane, one would think, 
" must have seen him dp it.* What business had this 
" man with a red aid-de-camp*s uniform?" (p. 485). 
Never having seen this man in a red aid-de-camp'$ 
uniform, it is not my business to answer this question. 
But what business had your Lordship to imagine that he 
put any other uniform in a towel than that which I had 
been speaking of? Was there any other Evidence in the 
cause to his putting an uniform in a towel ? But your 
Lordship goes further, and asserts positively, that " it was 
" on his back before ;" not meaning merely before be 
entered the house, but while in my company, as is obvious 
from the context; for '* if he put that uniform in a 
" towel, he must have pulled it off his back (for it was 
" on his back before) f and " Lord Cochrane, one would 
*^ think, must have seen him do it." It is impossible to 
think that I must have seen him pull it off, without 
taking it for proved that I had first seen him wear it; 
and lest the Jury should have foolishly imagined that by 
the words " that uniform" your Lordship intended the 
description of uniform spoken of in the Evidence then 
under consideration, your Lordship immediately ex- 
claimed, " What business had this man with a red^id- 
" de-camp's uniform ?" The '^ if" in the beginning is 
too distant, and too strongly opposed by all the laws of 

* Why should Lord E. have thought so? " The things which had 
not Been packed up," were stated to have been in a back room ; 
and it was there, and not in my presence, that Do Berenger alterfcd 
his dress. 
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grammar^ to extead its qualifyiyg influence over the 
stubborn positiveness of all that follows. I am entitled to 
affirm, that your Lordship did, in the aboVe passage, posi- 
tively state to the Jury, in direct contradiction to the 
only Evidence on the subject,.that De Berenger was seen 
by me in a red aid-de-camp's uniform ; and your Lord- 
ship did tell the Jury that they were to decide upon that 
statemeui of the Evidence which you should make to 
them, (p. 448). 

There is no less certainty in your Lordship's state- 
ment to the Jury than in that of Sir Simon Le Blanc in 
pronouncing the Sentence of the Court : " There is no 
" doubt," said Sir Simon, " but the defendant De Be- 
** reuger, with the privity and in the presence of my Lord 
*^ Cochrane, changed the uniform which he wore at the 
'^ time, and in whidi he is proved to have entered 
« clothed/' Cp. 592). 

What then becomes of the assertion made by the 
Solicitw-General in the House of Commons, that your 
Lordship did, after all, leave the question to the determi- 
nation of the Jury? It was never pretended that your 
Lordship took the trouble of pronouncing the Verdict out 
of the Jury's mouth; but whether they did not take 
the Verdict itself^ out of your Lordship's, is another 
question. 

•' He bad no business,'- continued your Lordship, 
" to wear any such garb ; he was almost as much out of 
" bis proper character as I should be, if I appeared habited 
" in the particular dress of an officer or a clergyman ;" 
or as if your Lordship had appeared on the Bench, in the 
character of an advocate instead of a judge. " But it 
** does not rest there; for he himself lends to this person 
*' the immediate means of his concealment," (p. 485). 
This is in some respects similar to one of the most wicked 



zed by Google 

.^.A_ 



Digiti 



87 

perversions made by the prosecuting counsel^ who, be- 
cause I did not choose to take De Berenger to America 
without proper authority, but admitted that I assisted 
him with such means as were intended either to enable 
him to apply for it or to return to his confinement, in- 
ferred that I had confessed the lessrer delinquency of 
assisting him to escape, in order to conceal a greater, 
(pp. 39, 40). Mr. Serjeant Best was sure that Mr. Gur- 
ney would be exceedingly sorry for having made such an 
observation ; and he very clearly, though very courteously 
proved, that he ought to have been both sorry and ashamed^ 
(p. 272):^ but as I have heard nothing of that gentleman's 
penitence, but believe that, though " convicted,'he is un- 
** repenting" (p. 587), I conclude that he was less im- 
pressed by Serjeant Best's reproof, than hardened by 
your Lordstiip's approbation. 

*' But it does not rest there/ said your Lordship ; 
*' for he himself lends to this person the immediate 
** means of his concealment; he lets him have a hat 
*' itistead of his laced cap; and what had such a cap to 
" do with a sharpshooter's uniform ?" (p. 485). As I took 
not the slightest notice of*4)e Bfrenger's laced cap, and 
am by no means certain that I even cursorily saw it, and 
as I never, to my knowledge, saw the genuine cap of Lord 
Yarmouth's Rifle Corps until a few days ago, it was im- 
possible for me to know how far the one might resemble 
the other. But how came yourLoidship to be so learned 
in military caps ? or to. know that " laced caps" were not 
worn by the officers of Lord Yarmouth's regiment? I 
strongly suspect that your Lordship was wholly ig- 
norant on the subject, till the very 'day, and indeed 
at the very moment when you mentioned it as a 
matter impossible not to know^. Your Lordship had 
previously observed, " The uniform of the Rifle Corps 
'^ IB of a bottle*green colour, made to resemble the 
^ colour of trees, that those who wear it may hide 
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'' themselves in woods, and escape discovery there/' 
(p. 478). And yet Lord Yarmouth had told you, that his 
bottle-green uniform had a crimson cape (p. 376), which 
has as little to do with the colour of trees as gold or silver 
lace. Why, therefore, might not his sharpshooters wear 
laced caps as well as crimson collars, for any thing that 
either I or your Lordship could be supposed to know to 
the contrary i 

I have lately taken the trouble to inquire whether 
there might not be a bit of gold lace attached to De 
Berenger*8 Rifle Corps cap ; and, to my great surprise 
and indignation, I discovered, that by a never-etfough-to- 
be-reprobated anticipatory violation of the law on the 
subject, as laid down by your Lordship, there was actually 
worn by De Berenger, when on duty as adjutant of Lord 
Yarmouth's Rifle Corps, a, large black cap (not a green 
one), with a spacious gold band upon it ; moreover, a 
long gold tassel pendant, and a death's head and marrow-^ 
bones in bronze. So that, what with crimson collars and 
gold bands, 8cc. &c., it should seem that Lord Yar- 
mouth's sharpshooters were not intended for bush- 
fighting only, as insinuated by your Lordship, but also 
for skirmishing behind brick walls. If this is not a suffi- 
cient answer to the question so indignantly put by your 
Lordship, " What had a laced cap to do with a sharp- 
" shooter's uniform f" it devolves on the author of that^ 
question to furnish a better solution. 

Your Lordship continued, '^ Upon seeing him 
*' appear habited, as all the witnesses represent him to 
" have been, in his way from Dover to Green-street, 
" Gix)8venor-square, would not any one who had known 
" him before have immediately exclaimed, ' Where have 
" you been, and what mischief have you been doing in 
*' this masquerade dress ?' It is for you, gentlemen, to 
'^ say, whether it is possible he should not know that a 
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^ man comity 00 disguised andsobabit^, if he appeared 
^ before him S0 habited, came upon dome disbteesi 
'^ ^nrand ; aad whether it ia to be concei?ed a perton 
'' should 90 present himself to a person who did not 
'' know what that dishonesl; errand was^ and that it was 
'' the ^erj dishonest errand upon which be bad been so 
^' receiitly engaged, and which he is found to be e^e^^ 
'' cuting in the spreading of false intelligence for the 
'* purpose of elevating ihe Funds ^ if he aeiually ap« 
^ peared to Lord G>chrane stripped of his great coal, 
^' and with that red coat and aid-de-camp's unifolrm, star, 
^ and order, which have be^n represented to you, be 
'^ iqofpeared before him rather in the habit of a mounte* 
^' bank than in bis proper uniform of a sharpi^ooter,'' 
(pp. 465, 486). The words whicb I have written in 
capitals and itidics, do not appear in any other report 
of your Lordsbip's Cbarge that I have hitherto seen ; 
bttt the sbadow of a doubt conveyed by those words is so 
completely buried in the. overwhelming certainty of the 
whole, that I am not surprised it should have escaped^ 
the observation of the reporters; and I freely acquit 
your Lordship of any, subsequent interpolation. It is 
sufficient for' me tof bate shjewn, that much was assumed 
or insinuated which was not proved, anil which has smce 
been completely disproved. 

It is next stated in the Affidavit : '' And having 
^ asked my leave, be took the coach I came in, and 
^ which I had forgotten to discharge, in the haste I was 
^ in/^ Your Lordship omitted die asking /Avi>e, possibly 
^because it was no proof that De Berenger and I were so 
fitmiliariy acquainted as yoor Lordship was pleased to 
suppose. '' The above conveisation is the substance of 
** all that passed with Captain De Berenger, which, from 
** the circumstances attending it, was strongly impressed 
^ upon my mind," And here your Lordship skipped 
oyer, witbont citation or Elusion, a portion of Aa AABk 
. N ' 
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davit which I think *' very material/' namely, '* that no 
" other person in uniform was seen by me, at my lioase, on 
" Monday, the 21st of February, though possibly other 
<' officers may have called (as many have done since my 
*' appointment) : of this, however, I cannot speak of my 
'' own^ knowledge, having been almost constantly from 
" home, arranging my private affairs. I have understood 
" that many persons have called under the above circum- 
*' stance, sand have written notes in the parlour ; and 
'' others have waited there in expectation of seeing me, 
" and then gone away : but" — [so far was omitted by your 
Lordship] — " I most positively swear that I never saw any 
'^ person at my house, resembling the description and in 
*' the dress stated in the printed advertisement of the 
" members of the Stock Exchange." I do not think it 
possible for any unprejudiced person to peruse the whole 
of the above passage, without being impressed with a 
belief that it was written in a state of unfeigned uncer- 
tainty and perplexity as to whether the pretended Du 
Bourg had really been at my house or not, and that I 
was strongly inclined to an opinion that De Berenger 
was not that person. To that opinion I unfortunately, 
but conscientiously adhered, to the very day on which 
your Lordship taught the Jury to convict me as his 
accomplice. I think that your Lordship did me an in- 
justice in omitting this portion of the Affidavit, 

Your Lordship cited the latter part of the sentence 
as follows : '' I most positively swear that I never saw 
" any person at my house, resembling the description 
*• and in the, dress stated in the printed advertisement,*' 
which I suppose will be read, " of the members of th^ 
'* Stock Exchange," (p. 486). Unless your Lordship, as 
I before remarked,""" supposed that it would be read by the 
Jury, although it had not been read on the Trial, it is 
impossible to, conjecture what could be meant by such 
a supposition. But how were the Jury to read a paper 
♦ Seepage 29.of this Letter. 
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that had not been produced? Could your Lordship 
seriously suppose that this advertisement was in the 
JiityA>ox f Cou]d you even suppose that there was a copy 
in existence, when not one of the counsel on either side 
could procure one to lay before your Lordship f Mr. 
Gumcy, I believe, did not like the date of it ; irwas fatal 
to his argument (repeatedly enforced by your Lordship), 
that the Affidavit was wilfully delayed in order to- give 
De Berenger time to escape. I believe, too, that he was 
equally averse to the contents ; for in that advertisement 
the Committee of the Stock Exchange, as well as in their 
Report, which was also kept back at the Trial, gave an 
erroneous description of the upper coat, describing it, on 
the authority of the post-boy and coachman, as brown 
instead of grey, which was proved to have been the actual 
colour, by a large majority of witnesses, as well as by a 
fac simile produced in Court. And therefore had that 
erroneous description come before the Jury in evidence, , 
it might have occurred to them that those persons were 
not such accurate observers, as that their testimony to the 
colour of a coat should be considered conclusive in a 
criminal case of so much importance. It was this in- 
accuracy, too, in the description of the great-coat, that 
materially contributed to my opinion that De Berenger 
was not Du Bourg : it was impossible for me to suppose 
th^t a person whom I had seen in green and grey, should 
be the same person that was said to have been traced to 
my house in red and brown. The production, therefore, 
of either the Advertiselnent or the Report, would hav€ 
spoilt that part of Mr. Gurney's speech, in which he 
attempted to ridicule and infer criminality from those 
criticisms, as he was pleased to call them, on the Stock 
Exchange Report, which I had published under the 
inflnence of that opinion. I had expressed some surprise 
how the Dartford post-boy and the hackney-coachman 
came so exactly to aqkee in mistaking grey for brown. 
This was described by Mr. Gurney as a criticism on the 
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BifPBRBNT statementi of these tW0 persons, '^ one having 
^ Called the great coat a mixture, and the other brown/* 
(p. S3)> So that by way of ridiculing ray remark, and in 
order to bring brown and grey a little nearer together,^ 
Mr. Gurney did not hesitate to give a new reading to the 
Stock E^dbange Report (which he could not well have 
done had it been produced), as well as to my obscrvatioa 
upop it. And he then proceeded to reconcile this ima* 
ginary Contradiction of his own creation, by observing, 
*^ In truth it was a greyish mixture,*' (i. e. somewhat of a 
mixt kind of a miicture); ^' a military great-coat,*' (p. 33); 
but, ^' in truth,'* it was no otherwise a mixture than ai 
grey is itself a mixture, and was as distinguishable from 
brown as red is from green. 

On the next passage your Lordship made no 
•bservation: ^^ I further aver, that I had no concern^ 
^* directly or indirectly, in the late imposition:" yout 
Lordship did not conceive .this unequivocal denial upon 
oath entitled to the slightest notice ; and felt nothing 
improbable or repulsive in the idea of a person of my 
rank, character, and profession, adding perjury to fraud. 
Your Lordship did not submit to the Jury, that it was a 
very *' pointed,'^ or very important observation of thm 
<!ounsel for the defence, ^' that there was no reason to 
^' infer from the former life of this Defendant, that Ym 
^ was so cdi)apletely lost to ail sense of right and wrong, 
^ to ail sense of what is due to himself, as to make oath 
^ to that which he knew to be absolutely £alse,*'<p. 269).. 

^ I forth^ aver, that I bad no concern, directly, or 
^ indirectly, in the late imposition; and that the above it 
^ all that I know relative to any parson who came to my 
^ honse in uniform on the 91st day of February before 

♦ They were brought very close together indeed by the coachmai^ 
who, to reconcile the real colour of the coat to his own previous fals^ 
^ksCTipiion, described it at the Trial as » bramn-greyf (p. t85). 
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^ alliidad to. Captain De Beieiiger woipe a grey great- 
^ coat) agreeD uniform^ and a military cap/'-^^' Now^ did 
'^ he wear a green uniibrm", repeated your Lordship, 
^ they are at issue upon the dress then worn by him ; if 
'^ he had not this dress on, what other had be ? and if he 
^ l^ad the green one on, what true or probable reason 
^ existed for tbe change of that V* (p. 486). I hav« 
shown that there were reasons both probable and true. 
It was the dress in which he must have travelled, and been 
seen in his way to Dover; it was the dress in which he 
entered the coach at the Marsh^gate ; and he could not be 
c^tain, notwithstanding his precautions, that it had no^ 
been seen by the post-boy, who had previously seen lum 
in the scarlet uniform, and who in that case would 
doubtless have suspected the imposture, and probably 
have given immediate information ; and he must have 
apprehended that it had been seen by other persons at 
tbe Marsh-gate. It was the dress in which he entered 
my house in Oreen-street, and in which be was seen by 
my servants and the hackney*coachman. It was not the 
uniform of his corps; and if at the moment he^had aqy 
intention of applying to Lord Yarmouth as recommended 
by me, it might have been unusual and disrespe^fol to 
visit his Lordship in that dress. 

Some of these " true or probable" motives, were not 
unknown to your Lordship at^the Trial; and any of them, 
I think, was sufficient to incline De Berenger to a change 
of dress. But it was most unreasonable and unjust to 
eonctude, that an acquaintance with all or any of his'real 
reasons fot desiring a change, was essential to induce me 
to afford him the means* The reasons which he asslgnedi 
as Aey appear in the Affidavit, whether true, or partly or 
entirely false, were, as I hcrve shown, and as your Lord- 
ehip had no just reason to doubt, sufficiently probable to 
featisfy an unsuspecting per^ in my situation, under aUl 
Ate cirenmstances. 
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Your Lordship proceeded : ** The unfitness of ap<^ 
^ pearing in it before his commanding officer^ Lord 
*' Yarmouth, rs negatived by Lord Yarmouth himself/* 
(p, 486). Occasionally your Lordship exercises the 
admirable faculty of conveying a great deal of meaning 
with a great deal of force, in a very few words. 
A less laconic judge might have expressed himself 
thus: * The propriety of De Berenger appearing 

* before Lord Yarmouth in a green uniform without 
' skirt Sf and with a crimson collar y has this day (June 
' the 9th) been proved by Lord Yarmouth himself: 
^ consequently (on the 2} st of February preceding) Lord 
^ Cochrane must have known that Lord Yarmouth would 

* not have considered it improper or extraordinary, if De 
^ Berenger had made his appearance in a green uniform 
' with skirtSj and without a crimson collar.* 

^ Supposing him to have appeared in any disguise,'' 
continued your Lordship, ^' it is the conduct of an 
'' accomplice to assist him in getting rid of his disguise," - 
(p. 486) : but it is not the conduct of an accomplice to 
proclaim that assistance^ It is, however, the conduct of 
a swindler to impose upon honest men, and to obtain 
assistance under false pretences : and it is the conduct of 
an impartial judge to state both sides of a question. 

Your Lordship proceeded : " To let a man pull off 
'^ at his house the dress in which* (if all these witneaseit 
f' do not tell you falsely) he had been committing this 
'^ offence, and which had been worn down to the moment 
<' of his enterinjg the house, namely, the star, a red coat, 
^* and appendant order of masonry, seems wholly inconr 
^' sistent with the conduct of an innocent and honest 
" man,*' (pp. 486, 7). It was your Lordship, and not " all 
*' these Witnesses," who accompanied De Berenger, with 
the star and appendant order of masonry, '^ to the 
*' moment of his, entering the house." Your Lordship 
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might have collected from the Evidence, that the order of 
masonry had been taken away, and the star vanished at 
an early hour in the morning : though not at quite so 
early an hour as another Star and Order, which I could 
mention. The post-boy had told your Lordship that he 
could not swear to the star ; and though he opened the 
chaise-door, that he was not close enough to see it The 
waterman was as close, but he could not see it^ and evea 
the coachman, who pretends to have been as close as 
either,"^ could not get a glimpse of it. A sash, too, had 
been deposed to by previous witnesses ; but neither the 
sash, star, nor order of masonry were visible by day-light. 
The truth is, the scarlet coat, and ' all its blushing 
' honours thick upon it,' had been buried in the womb of 
the portmanteau, which, to imitate an expression of your 
Lordship's, was pregnant of these devices, (p. 452)t; and it 

• He swore at the Trial,jthat he opened the coach-door in Green- 
street, although in tmth it was opened by the seivant, (p. 195). 

f In commenting on the letters of Mr. Johnstone to the chairman 
of the Stock Exchange Committee^ in "^hich it was proposed to gire 
10,000/. to M'Ra^ to discover the authors of the imposition, Lord 
Ellenhorough thus expressed himself: " By a most remarkable offer 
'^ on the part of Mr. Cochrane Johnstone, it is proposed that there 
'<< should be the sum of 10,000/. given to this man — a man in a low 
' and ordinary and desperate situation; and it 4s stated, that Lord 
" Cochrane, Mr. Cochrane Johnstone, and Mr. Butt would give 
*' 3,000/. among them. Why should they give that } If indeed 
" they could thereby mislead and draw away the public attention, 
^* and divert it to the pursuit and hunt^>g down of M'Rae, as the 
*' solel artificer and perpetrator of the Fraud, and could thereby turn 
** aside observation and suspicion front themselves (supposing them 
"to be properly charged with this oflTence), 8,000/. would be well 
" paid, and cheaply employed for such a purpose. It is for you to 
'* sa!^ whether these letters which have been read to you, do not 
** appear pregnant cf this contrvoance and device on the fart of the 
« writer,^ (p. 452). This was certainly placing the circumstanca 
most decidedly in one point of view only, which was rather, I appro- 
bend, the province of the advocate than of the Judge. Whether the 
object of ** the writer ^ was not such as Lord £. described, it is not 
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would have been bot commoii humanitj in yoiv Loidthij^ 
to bare aitisted in the delivery. 

Your Lordship continned : ^ For if he appeared in 
^ sadi an habit, he must have appeared^ to any rationat 
^ person, fully blazoned in the costame of l^t or oi 
^ some odier crime, which was to be effected under an 
^ assaased drtts, and by means of fraud and impoaition/' 
(p. 487). In all other reports which I have seen or 
heard, the substance of the' above passage was expressed 
with great strength and brevity : '' He appeared before 
^< Lard Codirane fully blazoned in the costume of his 
^ ectme.'^ I admits however, that notwithstandimg your 
Lordship's occasioBal senteniiousness, there must have 
been a concurrent deviation in the accounts of different 
persons from the language actually used by your Lord- 
ship : but I consider the strong expression above stated, 

incumboit upon me to express an opinion. But I shall take this op^ 
portunify of observing^ that when I heard from Mr. Johnstone of his 
first proposition to the Committee, which he had made without my 
knowledge, by his letter of the ISth of April, contaiBing M^Ra^'s 
pn^;)08ftly and offering to eontribute liberally himself, but without 
any mention of my name or that of Mr. Butt (pp. 232, 3), I attri- 
buted no other motive to the writer than a natural anxiety to transfer 
sn unmerited stigma from himself to those to whom it properly be- 
longed. At the same time it appeared to me an extravagant propop- 
sition; but Mr. Johnstone appeared to be of a different opinion: 
he told me that there could be no doubt that M<Rae knew the 
actual authors of the plot ;. and since the reward was only to be pai4 
en conviction of the offenders, he thought the discovery was wel| 
worth the money : he added^ that he would freely give a thousand 
pounds out of his own pocket to discover the delinquents ; to which 
I immediately rejoined, << So would I ;" but without the most distant 
idea of concurring in any proposition to the Committee respecting the 
ffoposal of M^Bae. Mr. Johnstone, however, on no other founda^- 
lioathan that which I have mentioned,, stated to tiie Committee, in 
his letter of the 18th of April, that I was willing to subscribe 1,000/. 
in aid of the 10,000/. required by M^Eae, (pp. 233, 4). Mr. Butt 
assuies me that his consent wa» of the same Idnd^ and ^vea much ia 
the same manner^ 
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rathier as a consolidation^ than a misrepresentation of jronr 
Lordship's meaning. In a previous part of the Charge, I 
find ihte following passage : — " The first question, gentle- 
*' men, will be, was the Defendant, De Berenger, the man 
" who was found at Dover about one o'clock on the 
" morning of Monday the 2l8t of February, and who 
*' proceeded through the several stages Xo London, and 
*' ultimately to the mansion of Lord Cochrane himself, and 
^' was there received with that dress, whatever it was, that 
^' he wore ? But the dress he wore was provedhy so many 
'' witnesses, that I will not fatigue you with stating it 
" now, because I must by-and-bye state the whole of the 
** Evidence to you," (p. 452). When this sentence is 
considered in connection with the following, " he must 
" have had that dress with him, whatever it was, in which 
'' he had come in the coach ; and it does not appear that 
*' he had any means of shifting himself," (p. 484) ; and 
with this ; " If he put that uniform [namely, the scarlet 
*' uniform] in a towel, he must have pulled it off his back, 
'' for it was on his back before ; and then Lord Cochrane, 
" one would think, must have seen him do it," (p. 485) ; 
•' coupled with the fact of his afterwards walking off 
" with that dress in a bundle, instead of having that dress 
" upon his back," (p. 487) ; and " it does not rest here, 
" for he himself lends to this person the immediate 
'' means of his concealment," (p. 485). I say, when these 
passages are considered, and another which I am going to 
consider, the " if," with which your Lordship introduced 
his appearance in the ^^ costume of his crime," becomes, 
a iQere expletive ; and as such it was possibly considered 
by the Jury, and judiciously ojpitted by the reporters. 

The passage which I am about to consider, relates to 
the finding of the dress; and, according to the phraseo- 
logy of the deviating reporters, it is as follows : — " Having 
** hunted down the game, the prosecutors showed what 
'^ became of his skin." Aad here it is remarkable, that if 

O 
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the said reporters rather strengthened your Lordship's 
expressions in some instances, in this they have not done 
yon justice : for in the genuine Charge, as revised by your 
Lordship, it stands thus : ** You have before had the 
'' animal hunted^HOME ; and now you have his skin, found 
'^ and produced as it was taken out of the river, cut to 
*' pieces," (p. 478). There is no small difference between 
hunting the animal donm and hunting him home : *^ he 
might have been hunted to my residence, and hunted 
down there, and fallen as far a-field as if be had been 
chased to your Lordship's; but by hunting him homey 
your Lordship terminated at once both the chace and the 
question; and left nothing to be done by that special 
body, the whippers-in, but, on finding the beast of prey- 
in my habitation, to denounce it as his customary retreat, 
and me, as the abettor of his depredations, and criminal 
recc;iver of the spoils. But I am firmly persuaded that 
your Lordship, by this time at least, is pretty well con- 
vinced that I was not less the victim of the animal than 
of his pursuers. 

On the subject of sinking the dress, your Lordship 
added, '' the sinking of it could have been with no, other 
" view than that of suppressing this piece of evidence, 
*' and preventing the discovery which it might otherwise 
*' occasion ; this makes it the more material to attend to 
'^ the stripping off the clothes, which took place in Lord 
*♦ Cochrane's house,*' (p. 478); which I take to be a direct 
intima^on to the Jury, that your Lordship considered me 
accessary to " the sinking'* as well as ^' the stripping;'* 
and yet it appears to me, that if I had felt the necessity 
of sinking any article of De Berenger*s dress, I should 
have felt it no less necessary to sink the circumstance 
of ** the stripping/' And it also appears to me, that if 
I had known that his dress was ^' the costume of crime," 
and had had any personal reason '* to suppress this piece 
^' of evidence," I should have used a more cautious; 



Digiti 



zed by Google 



99. 

• ^ 

ready y and effectual method of doing it, bgr committing it 
to the flames in my own house, than by sending it out in 
a bundle, to be sunk at Old Swan-stairs. And it wa» in 
these points of view that " the sinking" made it " the 
*f more material to attend to the stripping, which took 
^ place in Lord Cochrane' s house/* 

The evidence to the discovery of the dress, as reca- 
pitulated by your Lordship, was as follows : " George 
*' Odell, a fisherman, says, ' In the month of March, just 
^' ' above Old Swan-stairs, off against the iron wharfs, 
^^ when I was dredging for coals, I picked up a bundle, 
'^ ' which was tied up with either a piece of chimney-line 
" ' or window-line, in the cover of a chair-bottom ; there 
" ' were two slips of a coat embroidery, a star, and apiece 
'^ ' of silver, with two figures upon it ; it had been sunk 
'' / with three pieces of lead and some bits of coal ; I gave 
" * that which I found to Mr, Wade, the secretary of the 
*' * Stock Exchange ; it was picked up on the Wednesday, 
*' ' and carried there on the Saturday. I picked this up on 
*^ ' the 24th of March,* *' (p. 478). The «»WkiZ appears to 
have deposited his shin in so 'injudicious a place for its 
ultimate concealment, that one might almost surmise that 
Tie anticipatedjsiome future occasion fojr it, and possibly 
in the way of iraiu^ font upon whom is anqther question. 
Not to mention the facility with which facsimiles may 
be procured (as shown at the Trial), there is an old 
saying, that " they who hide can find ;'\ and strange as 
the discovery was, I am not without a suspicion that one 
still more extraordinary remains to be made. 

Although I have already cited and answered in detail 
almost the whole of the observations with which your 
Lordship introduced the subject of the Affidavit, I cannot 
refrain from copying them at length, in order that those 
who read this Lettei;may have a clearer view of the man-* 
mer in which your Lordship prepared the Jury for th# 
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coDsideratioD of my statement. '^ You hate before had 
'' the animal hunted home; and now you have his skin, 
" found and produced as it was taken out of the river, 
*' cut to pieces. The sinking it could have been*With no 
/f other view than that of suppressing this piece of evi- 
'' dence, and preventing the discovery which it might 
'' otherwise occasion : this makes it the more material to 
*' attend to the stripping off the clothes, which took place 
" in LordCochrane's house. When he pulled off hie great- 
'^ coat there, what inust he have displayed to his Lord- 
" ship's eyes, if present at the time ? Did he display the uni- 
" foi'm of the RifleGorps ? The uniform of the Rifle Corps 
" is of a bottle-green colour, made to resemble the colour 
'^ of trees, that those who wear it may hide themselves in 
" woods, and escape discovery there ; that is, I presume^ 
*' the reason of their wearing that species of uniform : 
'^ and as to the idea suggested in Lord Cochrane's Affi- 
'f davit, that his exhibiting himself in that uniform would 
" be deemed disrespectful to Lord Yarmouth, Lord Yar- 
'^ moiith has told us that, on the contrary, he should have 
*' thought it a matter of respect to him, and proper ag 
*' his officer, to have appeared before him in that vety 
*' dress. The account that is given of this man's puUing- 
^^ off his dress, as contained in the Affidavit of Lord Coch- 
'' rane, is highly deserving of your attention. It is a 
*' rule of law, when evidence is given of what a party 
*' .has said or sworn, all of it is evidence (subject to your 
"consideration, however, as to its truth), coming, as il 
*' does, in one entire form before you ; but you may still 
" judge to what parts of this whole .you can give your 
*' credit; and also, whether that part which appears to 
" confirm and fix the charge, does not outweigh that 
" which contains the exculpation. Now I will state to 
" you what is Lord Cochrane's Affidavit,'' (pp. 478, 9). 
And if your Lordship had then been content to recite it, 
without an additional observation, the Jury could have 
bad no doubt as to the opinion they were, expected to 
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Torm upon it : and therefon? the summing up, or rather 
cutting up, which followed, was more a labour of love 
than of necessity. 

To revert to the conclusion of your Lordship's com- 
ment : " For if he appeared in such an habit, he must 
" have appeared to any rational person fully blazoned in 
^' the costume of that or of some other crime, which was 
*^ to be etfected under an assumed dress, and by means 
" of fraud and imposition,'* (p. 487)' If, however, De 
Berenger had actually presented himself to me *^ in 
*' such an habit,'* and had told me that he had so dis- 
guised himself in order to escape from the rules of the 
King's Bench, I do not believe that I should have dis- 
credited his statement, or suspected him of any other or 
greater delinquency: and although I should certainly 
have done nothing to promote his ultimate escape, yet 
if he had subjoined the pathetic history of his destitute 
condition, I am by no means convinced that feelings of 
indignation at his offence or intrusion, would have so 
conquered those of commiseration as to have impelled 
me to betray him to your Lordship's officers. This may 
appear a very horrible confession to your Lordship, and 
not less so to the {Prosecuting Counsel, who appeared to be 
of opinion, that, unless I had been the accomplice of De 
Berenger, I should have seized on his person, and returned 
him to the custody of the marshal ; as if every man must 
needs be a thief who is not a thief-taker. This gentle- 
man's views of society are evidently derived from the, Old 
Bailey. 

" If he-appeared in such an habit, he must," says 
your Lordship, "have appearecl, to any rational person, fully 
*' blazoned ia the costume of a crime." Permit me to ask 
by what authority did your Lordship include me among 
the number of rational persons in this part of the Charge, 
and exclude me in all the testt If I was so mad a» to 
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bring the agent of my iniquity fully blazoned in tbj5 cos- 
tume of his crime, and in the yery act of its commission^ 
through the streets of London, in open day, to my own 
house; if I was so bereft of every faculty of the mind, 

, even of memory, as to have wandered three miles from 
home in utter forgetfulness of his intended visit, thus ex- 
posing him 16 the necessity of sending a messenger in 
pursuit of me, and affording time and opportunity to 
those whom it concerned to have caught him under my 
own roof with the costume of his crime on his back ; for 
" it is impossible to conceive,'* said Sir Simon Le Blanc, 
*' that he should have changed it before I did come 
'' home ;" if I was so perfect a maniac as to array him 
in my own coat and hat, and send him away with '^ the 
" costume of crime*' in a bundle, instead of instantly re- 
ducing it to ashes ; and if t was so decidedly insane as to 
invite my own conviction, by proclaiming the name of 
my accomplice,* and voluntarily disclosing that I had 
given him a change of dress ; for what reason did your 
Lordship, though but for a moment, represent me to the 
Jury as a rational person f I cannot conceive why your 

. Lordship should so. suddenly restore me to my senses, just 
at last, unless it be that an apprehension existed that the 
Jury had not wholly lost theirs ; and that they were still 
rational enough to know, that where there was no reason 
there could be no crime, and that a man without a head 
was not qualified for the Pillory. 

Your Lordship continued, " this circumstance is 
" therefore very important for your consideration j the 
" judgment to be formed upon it must rest with you," 
(p. 487). So that after all, as the Solicitor General ob- 
served, during the debate on Lord Ebrington's Motion,^ 

• Cautioned, too, as I was by that accomplice ! " You cannot 
^ have forgotten that I told you, that so long onfy as you were 
*' honourable in concealing my name, I was determined to stand or 
« fall with you," (De Berenger's Letter of the Itih of July.) 
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the Jury were kft to draw their own conclusions ! Your 
Lordship^ however, did not fail to instruct them a little 
further — " And you will no doubt consider, whether, 
'' supposing him to have appeared before Lord Cochrane; 
" dressed as the wittiesses represent him to have antece-- 
" dently been, the circumstance of his so appearing in a 
" dress proper for the commission of such a Fraud as 
'^ appears to have been committed on that day, by 
" attracting a false belief of the person being a mes- 
*' senger bringing great public news, coupled with the 
" fact of his afterwards walking off with that dress in a 
*^ bundle, instead of having that dress upon his back, and 
" also with the evidence given in order to prove a con- 
" nexion with the notes afterwards found in De Berenger's 
" desk, you are not satisfied that he was privy to and 
" assisted in the scheme of effecting a deception upon 
'* the public," (p. 487). I think it impossible to read 
the above passage without a momentary perplexity. Oiie 
cannot at first glance, nor perhaps without consulting a 
dictionary, perceive distinctly what is meant by the 
word " supposwg," which may possibly be the reason 
that some of the reporters omitted it, in order, I imagine, 
to reduce your Lordship's meaning to certainty. It is 
not that your Lordship should suppose any thing that was 
not in evidence, in opposition to that which was in 
evidence, that creates the difficulty; but since it is on 
all sides, admitted, that, whatever was the habit in which 
De Berenger appeared before me, it was that with which 
he " walked off in a bundle," it seems inconsistent that 
your Lordship should boldly denominate it a fact that 
the dress with which he walked off in a bundle wi^s 
*' the costume of his crime," and yet merely venture tS 
suppose that he had appeared before me in that habit. 
But by a natural application of three out of the six ^ 
taeanings of the verb " suppose" as given by Dr. John- 
ton, this apparent inconsistency is immediately recon- 
ciled; and at the same time your Lordship's share in the 
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tuppositioHy and that which appertained to the Jury, ap- 
pear to be ascertained. " To suppose/' says Dr. Johnson, 
" is to put one thing by fraud in the placef^of another; 
' to admit without proof/ (Tillotson); and ' to believe 
' without examination/ (Milton)." If then your Lord- 
ihip, by " supposing him to have appeared before me, 
^' dressed as the witnesses represented him to have ante^ 
*' cedently been/' instead of in the dress in which, ac- 
cording to the only evidence to the point, he did 
actually appear, did, in effect, " put one thing, S^c. in 
" the place of another," namely, supposition in the place 
of evidence, and a scarlet coat in the place of a green 
one; and if the Jury were also to suppose — if they were 
to adopt your Lordship's supposition, " to admit it 
" without proof, and to believe it without examination /* 
there can be no difficulty in reconciling the modest sup- 
position with the bold assertion which immediately fol- 
lowed; and the Jury might, without any hesitation, obey 
your Lordship's instructions, and " couple" them to- 
gether. 

That your Lordship's '^ supposing" was not intended 
to convey a doujbt, is evident from another consideration. 
< Your Lordship did not say a single word to the Jury about 
supposing any thing to the contrary. The supposition of 
De Berenger appearing in the dress described in my 
Affidavit, the only evidence to his presence in any dress, 
was not " the very important circumstance for their con- 
" sideration." It was upon the supposition of his ap- 
pearing before me in the " costume of his crime," and 
upon that supposition magnified into " the circumstance 
* of his so appearing," — " coupled with the fact" (as your 
Lordship terrae4 it) ^' of his afterwards walking off with 
" that dress in a bundle," that their *• judgment" was 
*' to be formed." They were * to admit, without proof,' 
that he appeared before me in that dress, and ' to believe, 
' without examination/ that he walked off with it in a. 
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bundle; and theti, considering me accountable for the 
application of money three times removed, they were at 
liberty '' to draw their own conclusions f they were au- 
thorized to " consider" whether they were not " satisfied'* 
that I was '* privy to and assisted in the scheme of ef- 
*' fecting a deception upon the public/' (p. 487). 

The *' Evidence given in order to prove a connexion 
** with the notes afterwards found in De Berenger's desk," 
(p. 487); was in substance as follows : . That Mr. Small- 
bone the broker paid to me, on the 19th of February, in 
the presence of Mr. Butt, a draft for the sum of 470/. \9s. Aid. 
being the balance of a Stock account, (pp. 230, 1). That 
his assistant, Mr. Lance, took it to the banker's for pay- 
ment, and returned to mewith the produce in bank-notes 
(pp. 237, 8), consisting, afnong others, of one note of 200/. 
and two of 100/. each, (p. 235). That, on the 24th of 
February following, these notes were in. the hands of Mr. 
Butt, who on that day employed Mr. Lance to change 
the two notes of 100/. each at the Bank for one pound 
notes, (pp. 236, 7) ; some of which were afterwards found 
in De Berenger's desk. That, on the same day, Mr. 
Fearn sent his clerk to get change for the 200/. note;, 
that the clerk changed it at Messrs. Bond and Pattersall's 
for two notes of 100/. each,* and exchanged them at the 
Bank for one pound notes (pp. 242, 3), which Mr. Fearn 
delivered to Mr. Butt, who handed them over to Mr. 
Johnstone in his presence (p. 244) ; and that some of these 
notes were also found in the possession of De Berenger. 
Mr. Gurney accounted for the unguarded conduct of Mr. 
Butt in paying these last-mentioned notes to Mr. Johnstone 
in the presence of Mr. Fearn, by supposing an anxiety in 

* Mr. Butt assures me that there was no mystery in /changing the 
note of 200/. into notes of 100/., before the one pound notes were 
obtained at the Bank. It was owing to a mislake of the clerk, who 
being de^ed to .change it for meSf understood that he was to get' 
notes of one. hundred pounds each. * . ^- • 

P 
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tbe two former to link themselves inseparably together 
(p. 51); by which supposition^ Mr. Gurney did, I think, 
set your Lordship the example of '' putting one thing, 
** 4rc. in the place of another ;" namely, a very impro- 
bable and foolish kind of anxiety in tbe place of the most 
perfect ignorance, on the part of Mr. Butt, of the pur- 
pose which those notes were intended to answer. 

* The innocence of Mr. Butt, or of any other person, 
cannot, as I observed on ^ former occasion (p. 556), be so 
clear to me as my own : but I am confirmed in my opinion 
by many circumstances. Even T)& Berenger, in his let- 
ters which were published at my instance, did not accuse 
Mr. Butt, any more than myself, of being originally ac- 
cessary or privy to the projection and arrangement of the 
plot. I do not see that it could answer any purpose of 
De Berenger tp extenuate the conduct of Mr. Butt in any 
degree ; and as I haye reason to believe that there did 
not exist even the slightest acquaintance between them, 
but that, on the contrary, the only occasions (I am in-» 
formed, not more than two) in which Mr. Butt had been 
in De Berenger's company, which occurred at dinner at 
Mr. Johnstone's, had produced a mutual aversion, I cannot 
help believing that the sort of hajf-and-half accusation,* 
in which he joins Mr. Butt's name with mine, isas wholly 
{groundless in Mr. Butt's case as I know it isin my own. 

In a general statement of the Evidence on the sub- 
ject of the bank-notes given by your Lordship (p. 480), 
I find the following observation : " Originally the 470/. 
" draft had been laid down before and paid to Lord 
" Cochrane ; it had afterwards got into the hands of Mr. 
*' Cochrane Johnstone and of Mr. Butt, for there ap- 
" peared to be sucli a communication between the par- 

f * " Not a Httle w*s I surprized tp pcrcd'm.skfrtlff qficTf that both. 
'* yow Lprdship, aad Mr. Butt bad. b^eo in*d« aGquainte4.Fiih it." 
(De Berenger's Letter, 11th July.) 
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^ ties, that yoo cannot say from whom nltimately it 
** proceeded, but it bad beetf in some sort in tbe faandi 
'' <^al]; and the produce of tbis check, originally paid to 
*^ Lard Cochrane, is found in the desk of this man.*' 
<p. 480). Now it no wheij^ appears in evidence that 
tbe original check ever did get into the hands of Mr. 
Cochrane Johnstone or of Mr. Butt : on the contrary, it 
was proved to have been paid by the bankers on the day it 
was dtawn (pp. 230,5), and that Mr. Lance, who received 
tbe payment, returned to me with the produce, (pp. 237> B). 
Nay> it was perfectly clear from the tenor of the Evidence, 
that it was sent for payment the moment t received it. 
How then, my Lord, could the check originally paid to 
me, hdve afterwards got into the hands of Mr. Cochrane 
Johnstone and Mr. Butt ? and for what purpose could 
your Lordship so misrepresent the Evidence, unless to 
introduce the remark about the extraordinary '^ comma- 
" nication between the parties i^ Nothing cotlld be clearer 
than that the original check was sent immediately to tbe 
bankers upon whom it was drawn, and that the produce 
was as directly returned through tbe meHicm of Mr. ^ 
Lance, without the intervention of either Mr. Johnstone 
or Mr. Butt. The original draft was never in the hands 
of Mr. Butt, and w^ never even seen by Mr. Johnstone, 
who was not present during tbe transaction* 

' If, however, your Lordship would rather be under^ 
stood to have meant the produce of the check than the 
dteck ilself, I have not tbe slightest objection ; and I 
admit that tbe greater part of that produce did get into 
the bands of Mr. Butt, and was '^ in some sort in the 
" bands of all:" but the meaning of t^e words, '^ fot 
'' there appeared to be such a communication between 
^ tbe parties, that you camiot say frqm whom ultimately 
** it proceeded," becomes exceedingly iniquitous by tfais 
interpretation, because, in that ease, tbe word^ ^^ ulti- 
" nbately proceeded" are appKcable onfy to the actual 
payment to De Berenger^ and your Lordship well kne^ 
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that there could be no difficulty in saying from nvhom 
the money ultimately proceeded into his hands. There 
was not the slightest evidence^ or ground to conjecture, 
that, after Mr. Butt had jreceived the 400/. from me, an4 
after they were changed at the Bank for one pound notes 
at his instance, that one of those notes was ever returned 
to me, pr passed from my hands into those of De 
Berenger. On the contrary, it was proved by Mr. 
Fearn, tliat such of those notes as were brought frona 
the Bank by his clerk, were handed over by Mr. Butt 
to Mr. Johnstone (p. 244); and I am well convinced that 
your Lordship had not the shadow of a doubt that the 
remainder of those notes passed from Mr. Butt to Mr. 
Johnstone in lik^ manner. The 400 one pound notes 
were all obtained at the Bank on the 24th of February, 
and it was in evidence that De Berenger received the 
sum of 400/. from Mi*. Johnstone on the,26di, (p. S64X 
The result is, that your Lordship was satisfied that the 
whole of the notes in question ** ultimately proceeded** 
from Mr. Johnstone to De Berenger, and that there was 
no evidence of any privity on my part, or on that of 
Mr. Butt, to any such payment. 

The receipt of money by Mr. Johnstone from Mr. 
Butt, which the latter had previously received from ufie, 
being in itself a circumstance of an harmless and ordinary 
nature, your Lordship perhaps was doubtful whether it 
could be legally submitted to the Jury as any proof of a 
privity on my part, or even of Mr. Butt, to the subseq,uent 
application of such money ; and if so, the extraordinary 
" appearance of communication between the parties** 
must, one would suppose, have been introduced to supply 
the deficiency of evidence in this particular. Your 
Lordship no where observed, that ' since there appeared 
f to be such a communication between the parties, parti- 
^ cularly in pecuniary matters, it was more probable that 
' any moaey paid by Mr. Johnstone to De Berenger might 
^ be traced back to Lord Cochrane or to Mr. Butt, than 
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' to the ultimate payment or not :' but '' there appeared 
'^ to be such a communication between the parties/' said 
your Lordship, '' that you cannot say from whom ulti- 
*^ mately it proceeded, but it had been in some sort ii^ 
" the hands of all; and the produce of this check, ori- 
^ ginally paid to Lord Cochrane, is found in the desk oi 
'' thi^ man," (p. 480). Or in other words (if the produce 
of the check, rather than the check itself, was intended), 
^ So far from there being a doubt that Lord Cochrane 
< wifs a party to the payment of these notes to De Be- 
' renger for the performance of this base exploit, that 
^ really, gentlemen, it is impossible for you to say that 
^^ they did not immediately proceed from his hands into 
' those of De Berenger.' 

' . The whole of De Berenger's reward, according to the 
calculation of the Counsel for the prosecution, was 540/. 
(p. 50); and it was, he said, '' a reward from Lord Coch- 
*^. rane, a reward from Mr. Cochrane Johnstone, and a 
*' reward from Mr. Butt," (p. 53). If Mr. Gumey sup- 
posed that it must have been a reward from every person 
to whom it could be traced previous to its reaching De 
Berenger, it was also a reward from the Stock Broker, 
a reward from the Banker, and a reward from the 
Governor and Company of the Bank of England. And 
these last-mentioned gentlemen being great holders of 
Stock, and the one-pound notes which were paid to De 
Berenger descending uninterruptedly from them without 
ever reverting to me, I do not see why they were excluded 
from the list of conspirators. I complain further, that in 
dividing the reward of 540/. into three paffi, Mr. Gumey 
makes my proportion amount to 400/., which I think a 
very inequitable division, since it was in evidence that I 
did not possess one third of the Stock held by Mr. John- 
stone, and that Mr. Butt bad more than double the 
quantity that I hd^. £ven supposing tliat I ought t^ 
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%Bre contributed in an equal degree^ there can be no ja^t 
reason whj my note of 900/., and both my notes of lOOl* 
each, should be applied to the payment of a debt, of which 
jny proportion coidd not possibly be more than 180/. But 
according to the role oiper ceniage, which was one of My. 
Gurney's modes of calculation, (p. 50), (for he varied them 
according to circumstances) it will be found that x>ne of 
my aforesaid one hundred pound notes would have left a 
balance in my favour. Does not it strike your L(HK}ship 
that at least a part of this 400/. must have been advanced, 
to Mr. Butt for some odaer purpose i And if there must 
at the time have been pecuniary transactions betwteea 
Mn Butt and me, unconnected with this supposed pay^ 
ment of De Berenger, was not it as probable that they 
might extend to the whole sum as only a part of it { 

I shall now state the facts of the case generally, as I 
stated them in the House of Commons ; I shall then tiiler 
into the particulars, and lastly annex the proofs which I 
tendered to the House, and, which I conceive are sufficient 
to satisfy every reasonable person. 

On the I5th of February, I borrowed 200/. of Mr. 
Butt; on the 19th of February, I received the iiru& 
before-mentioned of Mr. Smallbone, and out of the 
produce of th^t draft I immediately repaid Mr. Butt by 
io^eans of the two notes of 100/. each. On the same day 
I went with Mr. Butt to Messrs. Wilkinson and Cross* 
^aite?, wine^QEierphants, and after tasting a variety of 
isines^ which occupied nearly two hours, i gave them an 
f^rder to the am^onnt of near, seven hundred pounds, fot 
ff^ine to ht sent on board the Tonnant. On the 9K2d or 
SSd pf Hehru^ury, I entrusted Mn Butt wkb the sum of 
1,200/. (iadoding the note of 200/.) Ksf the payment of 
the wine-mercbaat'd aecount^ and any other shifi-bills 
ttbat I mi^t direct him ti> disdmrge ; ocr the 24tli ei 
J^kuary, Mr^ Butt i^^pcars to^ have pasied the two Wtes 
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of 100/. eadb, afid the note of 200/. to Mr. Johnston^ ; 
on the 8th of March he paid the wine-merchanf g bill, 
mid not receiving any direetions from me to discharge 
any other accoants, (which my unexpected return to town 
on the 9th enabled me to attend to in person) he shortly 
afterwards returned me tbe difference between the amount 
of that bill and the IftOO/. wbicb I had deposited in hit 
bands. 

The first transaction^ that of borrowing 200/. of Mr. 
Butt on 4e 15th of February, was, as it appears to me, 
sufficiently pcoved at the trial : your Lordship, however, 
thought otherwise. It was shewn by Mr. Lance, the 
a»si8tant or partner of Mr. Smailbone, that on the 15th of 
February 1 had a payment to make in the city (p. 239), 
and that I had occasion to borrow the money, having 
Itft my own at the west-end of tbe town (p. 239, 40) ; that 
M*. Lance advanced 450/. (p. 439), and that I want^' 
fiOO?. more, (p. 240).. And Mr. Lance deposed, that he 
understood from Mr. Butt, not at any subsequent period, 
but on that day, tbe 15th of February, that he had lent 
me 200/. (p. £37, 8) ; and the witness also stated, that he 
was told so by myself ; on which your Lordship imme* 
diately excldimed, " Then it comes to nothing," (p, 239). 
So that notwithstanding it was proved that I wanted the* 
iiu>ney, that I obtained it, that Mr. Butt said at the time 
tbat^he had lent it, and that I said the same; the fact 
was so far from being proved, that, in your Lordship'^ 
estimation, it came to nothing. I should like to know 
for what reason Mr. Butt, on the 15th of FebfDary, could 
have mentioned to Mr. Lance that he had lent me the 
money which it was proved I had occasion for, if he really 
had not lent it ? Was it possible to anticipate on the 15th. 
of Februaiy, even supposing the Fraud was then m^ 
agitation, and that both* erf us were parties concerned^ that 
it would be necessary to- ofier evidence of thiis nature t 
It was not, however, till your lordship heard from *♦* 
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witness, that he also understood from myself that the 
money was advanced by Mr. Butt, that your Lordship 
was satis6ed of the non-entity of the Evidence. While - 
it appeared that I wanted the money, that I obtained it, 
and that Mr. Butt had Said he had lent it, there was some 
evidence of the fact; but, the moment it was understood . 
that I had acknowledged the receipt of it, it was blasted, 
^Isified, and annihilated. 

The entire history of this part of the transaction is 
as follows: — On the 15th of February, Mr. Smallbone, 
pursuant to an order received the day before, purchased 
on my account 5,000/. Omnium, for money. On the 
same day I went to his o£Sce, with the intention of paying 
for it; but, on my arrival, I found that I had left the 
money intended for that purpose at the we&t-end of the 
town (p. 240); having brought with me a parcel of small 
notes, instead of the larger ones, by mistake. I had no 
thought of borrowing the money, but directed the 
Omnium to be resold ; and the person of whom it was 
bought, agreed to take back 1,000/. which occasioned me 
a loss of 20/. Mr. Butt being then present, or coming in 
shortly afterwards, was informed of the circumstance, and 
persuaded me not to dispose of the remainder, as H^e loss 
upon the whole would be considerable, saying that he 
would procure jaae the necessary sum, but could not at 
the moment advance it himself. And it was Mr. Butt, 
in fact, who conducted the whole transaction ; although, 
from the imperfect manner in which the witnesses were 
examined, it did not so appear at the Trial. He obtained 
a draft from Mr. Fearn for 2,000/. and another from Mr. 
Lance for 450/. (p. 239) ; advanced 200/. himself, which 
is the loan in question, and asked Mr. Smallbone to make . 
up the diflference (p. 240); which (with the exception of 
4S/« 10«. which I had with me) he accordingly did, by 
iQcans of a draft for 811/. 10*. ; and the 4,000/. Omnium, 
which cQst 3,505/. was paid for by these united sums*. 
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Mr. Fearn'i^ draft was payable at Messrs* Bond and Pat- 
tesall's^ and was paid on that day^ as appears by their 
books. Mr. Lance's draft was payable at Messrs. Pres- 
cott's and Co., and Mr. Smallbone's at Messrs. Jones 
and Uoyd's, and were paid on that day^ as appears by 
their books. 

On leaving the city, I gave directions, that in case 1 
should not return the next day, two India-bonds and as 
much Omnium should be sold as would repay what 
was borrowed. Op the next day, February l6th, I was 
engaged with my Solicitor relative to the Specification, as 
appears by the extract from their bill at the end of thia 
Letter ; and being thereby prevented from going into the 
city, Mr. Smallbone, on the morning of the 17th, sold 
on my account 2,000 India-bonds and 2,000 Omnium, 
which produced 3,758/. I4s. 4rf.; and with that sum he 
repaid Mr. Fearn, Mr. Lanc^, and himself; and after 
deducting the loss of 20/. (in the 1,000 Omnium before- 
mentioned), aiid his own commission 6/. 5s., there 
remained a balance in my favour of 470/. 19*. 4d., whicl^ 
he paid in a check on Jones and Lloyd, on the 19th of 
February, as shown at the Trial ; and out of the produce 
of that check I immediately repaid Mr. Butt the 200/. 
(in two notes of 100/. each), which I had borrowed of hiqi 
on the 15th. The whole of the account, including the 
Loan by Mr. Butt, in Mr. Smallbone's handwriting, is in 
my possession, and a copy of it is annexed to this Letter. 

With respect to the immediate repayment of the 
200/. to Mr. Butt, on the 19th of February, which I 
admit has not been particularly proved, I have first to 
observe, that it was shewn at the Trial by Mr. Smallbone, 
that Mr. Butt was present when he paid me the check 
(p. 230) J and it was proved that Mr. Lance went on the 
same day (in fact immediately) to receive payment at the 
banker's, and returned to me with the produce, (pp. 237, 8). 

Q 
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Mr. LatH!e, however, did not recollect whether, on hU 
return, Mr. Butt was present or not ; and Mr. Smallbone 
was not asked the question. But having established a 
bond fiit loan by Mr. Butt, and having proved that the 
two notes of 100/. each were a part of the balance of that 
very account for which his 200/. was lent, there can, I 
conceive, be no reasonable doubt that they were paid to 
him iidmediately in discharge of that loan. They were 
proved to have been in his possession on the 24th of 
February, and exchanged at the Bank for small notes, at 
his instance, and not mine. Whether he had any secret 
purpose in so doing, or was the unsuspecting agent of 
another, I have already expressed my opinion. Not one 
of the small notes was ever in my possession, nor were 
the original notes of 100/. each ever in my pocket. There 
is no circum^stance of which I have a more distinct recoK 
lection than that of handing them over to Mr. Butt, in 
payment of the 200/. borrowed, the moment I received 
them from Mr. Lance on the^lQth of February ; and that 
they were ever exchanged at the Bank, or applied in any 
way ats a reward or payment to De Berenger, was utterly 
unknown to me till subsequent to his apprehension* 

Of the similar application of the note of 200/., also 
the produce of the above-mentioned check, I was equally 
ignoront, and for a still longer period* It was not till 
very shortly before the Trial, that I had the least intima^^ 
tion or idea that th^ produce of that note had also been 
traced to De Berenger : and it was not even attempted to 
be accounted for at the Trial, because it was not till after 
my arrival at thh 'place that I could call to mind in what 
manner that note passed into the hands of Mr. Butt» 
I am indebted to my uncle, the hoo. Basil Cochrane, for 
urging my recollection on this subject, and particularly 
putting the question, whether I had not, at any period 
subsequent to the 19th of February, deposited in Mn 
Butt's bands any money bx the payment of my ship 
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bills i And I was then ** struck as by electricity^^ with 
the recollection of the fact of having paid into his bands 
a thousand pound note, and a two hundred pound note, for 
that express purpose. By documents tendered to the 
tiouse of Commons, and which are now annexed to this 
Letter, it is proved that Mr. Butt did accordingly, on the 
8th of March, pay to Messrs. Wilkinson and Crosswaite 
nearly seven hundred pounds, for wines shipped on my 
account on board bis Majesty's ship Tonnant. 

. The payment of my wine*merchant's bill by Mr. 
Butt is reasonable proof, and would, I apprehend, be held 
sufficient in law, of his previously receiving money 
from me ; and although it is no proof that the two hundred 
pound note in question was a part of the sum he so received, 
I am now only anxious to be believed by those who are 
satisfied with the next best evidence, when demonstration 
cannot be had. That it is exceedingly probable that the 
note in question was a part of that sum, appears, I think, 
from the following circumstances. It was proved at the 
Trial, chat the said note was a part of the produce of the 
check which I received from Mr. Smallbone on the 19tb 
of February ; and it is 'prov^ by the documents annexed, 
that the wine for which Mr. Butt paid, was ordered on 
that day in Mr. Butt's presence. I ipay reasonably, then, 
be supposed to have had that note in my possession at 
the time when I gave money to Mr. Butt to pay for that 
,wine, which I did, according to bis statement, supported 
by that of the wine-merchant, on the £2d or £3d ; and it 
was proved at the Trial that Mr. Butt was possessed of 
that note, and exchanged it at the Bank on the 24tb. 
The laoney for the wine- merchants must have been paid 
to Mr. Butt between the 19th and the 94th: it could 
not have been prior to the 19th, because the wine was 
not ordered till that day : it could not have been later 
than the 24tb, because it appears by the papers annexed^ 
that, on or before that day, Mr. Butt desired them to 
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make out their bill, and expressed himself ready to pay it 
ad soon as the wine was shipped. They did accordingly 
make out the bill, which bears date the 24th, and the wine ' 
was shipped on or about the 26th. The bill was not sent 
in to Mr. Butt till on or after the 2d of March, and it was 
actually paid by Mr. Butt on the 8th. My return to 
town on the 9th, rendered it unnecessary to trouble him 
with the payment of any more of my ship bills; and 
therefore he did, as I before stated, return me the difler- 
ence, amounting to 500/. and a fraction. 1 have only to 
add, that I have now a distinct recollection, that when I 
paid to Mr. Butt the twelve hundred pounds, the note of 
200/., part of that sum, was the only note of that value 
then in my possession. 

The Counsel for the Prosecution, as an argument 
against Mr. Butt, quoted a letter from him to th^ 
Morning Chronicle, dated the 18th of April, in which he 
stated, that the circumstance of the notes would excite no 
suspicion, when it was known in what manner they came 
into the possession of De Berenger : " Then," said Mr. 
Gurney, ^* Mr. Butt knows in what manner De Berenger 
" became possessed of these notes : I call upon Mr. Butt 
^' to tell you how they came into De Berenger's posses- 
** sion," (p. 53). Mr. Butt, however, I am firmly per- 
suaded, could only have told Mr. Gurney the story he 
had heard from Mr. Johnstone, that he paid them for 
work done by De Berenger as a draughtsman ; and I am 
much deceived, if, prior to the apprehension of De 
Berenger, Mr. Butt had the least reason to believe that 
any one of those notes had ever been paid him for any 
purpose whatever^ » Whether the account of the payment 
being made for the drawings (which, according to the 
evidence at the Trial, might be worth upwards of two 
hundred pounds), (p. 408), had any truth in it oj;not, I 
have no doubt that, when Mr. Butt wrote the letter to the 
Morning Chronicle, he believed it to be true. 
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Not verj remote from this subject; is a memprandum 
said to have been found in De BerengePs letter-case, and 
brought forward in evidence by the Counsel for the 
Prosecution. It was read as follows: " To C. J. by 
'* March 1st, 1814, 3501.—4 to 5,000/.— assign one share 
*' of Patent, and 1,000(. worth shares of Jn. de Beaii- 
" fain, at Messrs. H. to their care. Believe, from my 
'* informant, 18,000/. instead of 4,800/. ; — suspicions that 
" Mr. B. does not account correctly to him as well as 
'^ . me— determined not to be duped — no restrictions at^ 
'* to secresy — requesting early answer," (p. 2^). 
" These," said the prosecuting Counsel, " are evidentVthe 
" heads of a letter to Mr. Cochrane Johnstone," (p. 50); 
and Mr. B. according to his interpretation, means Mr. Butt. 
" I should tell you, gentlemen," said Mr.Gurney, " that 
" Lord Cochrane, Mr. Cochrane Johnstone, and Mr. Butt, 
" allege that their gains were ' not quite so great as 
" the Committee of the Stock Exchange estimate them 
" to have been. They say that the gains of the three 
" were but 6,500/., of which Lord Cochrane's share was 
'^ 1,700/., and Mr. Cochrane Johnstone's and Mr. Butt's 
/' were 4,800/. Mr. Butt was the person who transacted 
" the business, being more a man of figures than the 
" other twd, and acting as their agent, he had rendered 
" his ^ccoun^ to Mr. Cochrane Johnstone ; and it should 
" seem as if Mr. De Berenger's compensation was a per 
" centage upon their gains, for he writes thus : * Believe, 
" ' from my informant, 18,000/, instead of 4,800/.;' he 
'^ thinks their profit was four times as much as they say ; 
'* * Suspicions that Mr.B.' — who can that be, except Mr. 
" Butt? — ^^ does not account correctly to him as well as 
'* ' me— determined hot to be duped — no restrictions as 
" ' to secresy — requesting early answer,' " (p. 50). NoW 
it certainly is not my business to dispute the authenticity 
of this memorandum, nor its . interpretation by Mr. 
Gumey ; for if they were really the heads of a letter from 
De Berenger to Mr. Johnstone, and if they refer to the 
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transactions of the 2lst>of Febratry^ and if, by Mr. B. 
was intended Mr. Butt, there are not, I am convinoedi 
many candid persons who would not incline to acquit me^ 
on the single testimony of this memorandum. If I had 
been a party concerned, why was not De Berenger entitled 
to a per centage upon my gains as well as upon those of 
Mr. Johnstone and Mr. Butt ? Why then was my name 
or its initial, and the amount of my profit, omitted i The 
learned Serjeant however, who officiated as my Counsel, 
contented himself with saying, *^ that cannot be evidence 
*' against the Cochranes," (p. ^24). He might have eaid, 
that it furnished a very strong argument in favour of one 
of the Cochranes ; and he was only prevented, I am con- 
vinced, by a sense of duty to other clients. Here is 
another striking proof of the injustice that was done me 
in endeavouring ^' to link me inseparately" to Mr. John- 
stone, by blending the Defence contrary to my positive 
instructions. If this memorandum be a^Inntic, and 
truly interpreted, it furnishes stronger presumption of my 
innocence than of Mr. Butt's guilt. It may, however, be 
explained, even admitting " Mr, B.'* to mean " Mr. Butt,^ 
without furnishing any inference unfavourable to that 
gentleman; for if the profits of Mr. Johnstone he taken 
at the estimate made by the Stock Exchange Committee, 
and stated in evidence by Mr. Bailey (p, 186), namely, 
4,931/. 5s. it surely is not necessary to includei the profits 
of Mr. Butt in order to make op the snm of 4,800^. ; and 
then the efkct of the memorandum is no more than this : 
that Mr. Johnstone had stated hk profits to De Berenger 
«t 4,800Zr, and the latter having heard from bis informant 
(who can that be, my Lord?) that they amounted to 
18,000/., and understanding (probably firom the same 
informant), that Mr. Butt kept accounts for Mr. John- 
fitone, was suspicious that he did not account correctly ; ' 
which was the same thing to De Bevenger, if he was to 
be paid by a p^ centage on Mr. Johnstooe'if gi^os, as 
not acconoting correctly to bimsdit It is miw probable^ 
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however (if these were really the heads of a letter to Mr 
Johnfitofie on this subject)^ that he artfully affected that 
suspicion of Mr. Johnstone's supposed accountant which 
he really entertained of 3Mr. Johnstone himself. His 
delkate hint at a disclosure in the event of being "duped,** 
as the words " no restrictions as to secresy " may very well 
Ibe construed, is consistent with this explanation. 

If the words, ^ suspicions that Mr. B. does not ao- 
^' count correctly to him as well as me," must be under- 
stood to imply a direct accounting from Mr. Butt to De 
Berenger, let the latter, who can hardly be suspected of 
destroying any paper that might eventually be useful, 
produce such accounts, and I shall content myself with 
defending my own case. But iu the mean time I think 
it due to Mr. Butt further to observe, that with the ex- 
ception of his advancing the money to Mr. Johnstone 
. with which the latter appears to have paid De Berenger, 
the memorandum above mentioned is the only evidence 
that I can find> on a careful perusal of the Trial, by 
which so much as the initial of Mr. Butt's name U impli- 
cated in the offence for which he is now suffering : and 
this memorandum, let it be remembered, was admitted 
by your Lordship to be no evidence at all, unless >^ 
against De Barenger, ^p. S24)* And with respect to the 
advance of money to Mr. Johnstone, it is well known to 
me that the latt^ frequently applied to Mr. Butt for 
pecuniary accommodation ; in proof of which it may 
be obseifved, that 1,498/. 1 Is. 8d. was repaid to him by 
Mr. Johnstone on the 19th of March, by a draft on 
Moriand, Ransom and Co., and I, understand that Mr. 
Johnstone is still indebted to Mr. Butt to a considerable 
amount. 

I cannot dismiss the memorandum without ob- 
serving, that I am too well convinced that my own case 
does not now require the support that might have been 
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drawn from its interpretation at the Trial, to be afraid of 
guggesting another solution. Why should there be two 
distinct mysteries in this one memorandum? and why 
may not the sums mentioned in the latter part relate to 
the value. of the articles mentioned in the first? and why 
should " Mr. B." mean " Mr. Butt/' who was not pre- 
viously mentioned, rather than *' John de Beaufain," 
whose name appears immediately before, and for which 
" Mr. B.'* is no improbable contraction ? 

I have already shewn that there are several passages 
in the Affidavit which your Lordship did not recite, or in 
any way recall to the consideration of the Jury. Among 
others is the following : *' Further, I do most solemnly 
*^ swear, that the whole of the Omnium on account, 
" which I possessed on the 21st day of February, 1814, 
*' amounted to 139,000/., which I bought by Mr. Feam (I 
" think) on the 12th ult.* at a premium of 28J ; that I did 
" not hold on that day any other sum on account in any 
" other Stock, directly or indirectly ; and that I had given 
** orders, when it was bought, to dispose of it on a rise 
" of one per cent.; and it was actually sold, on an 
" average, at 291 premiuqi ; though, on the day of the 
'^ Fraud, it might have been disposed of at 33i" Here, 

* As there was an error in *my recollection of the date, and as the 
whole sum was not purchased on one day, I think it proper to subjoin 
the particulars of the account, which I did not think it necessary to 
enter into the Affidavit, nor indeed had time to refer to them, in the 
haste in which it was prepared. 





Bought. 




Sold. 


1814. 


£. 


1814. 


£. 


Feb. 14. 


100,000 at 28i 


^ Feb. 17. 


/ 50.000 at 27 r 


16. 


12.000 ... 26i 


19. 


17,000 .,.27 


— 


38.000 ... 27 i 


21. 


66,000 ... 29; ■ 


18. 


6,000 ... «8 


— 


8,000 ... 29 


_ 


13,000 ... 27i 


— 


58,000 ... 29i 


-^ 


16,000 ... 27 


— 


7,000^i.. 30i 


-. 


1,000 ... 26| 






19. 


20,000 .,. 27i 




j^.206,000 




^.206,000 
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among other fair and favourable observations, your hot4* 
fhip might have made a distinction between my case and 
that of Mr. Butt, who held more than twiqe that quan- 
tify of Stock ; and again between my case and Mr. Butt's^ 
and that of Mr. Johnstone, who held nearly double the 
quantity of Mr. Butt, and nearly four times the quantity 
held by me. If, however, I conceive that I have some 
right to complain that your Lordship was not in a distin« 
gukshing mood on the occasion, I am not the less obliged 
to confess that my furious assailant, Mr. Gumey, may 
have reasonably felt himself disappointed at receiving 
no distinguished mark of approbation for the following 
'* very pointed'' and accurate observation : '' Their pur- 
" chases were the same, their sales the same, they seemed 
'' in these Stock speculations to have but one soul,'** 
(p. 29). The sameness of the purchases, and the same- 
ness of the sales, producing such disproportionate ba« 
lances, was certainly a very striking discovery, and 
worthy of something more than silent admiration. 

With respect to the identity of soul, Mr. Gumey 
bad another observation, which also passed unquoted and 
uncommended, though not unimproved, by your Lord* 
ship. '' They are one and the same," said Mr. Gumey; 
^^ there is an identity between these three persons that 
'^ hardly ever existed ; they have but one mind, they ave 
« inseparably connected," (p. 54). On reciting the evi- 
dence of Mr. Hitchens (Mr. Johnstone's broker), a person 
wholly unknown to me, your Lordship observed, *' He 
*' states Mr. Cochrane Johnstone's balance on this and 
** different days, and it .appears that they had beefi 
*' dealing in the J^unds with a view to thi ji particular day," 
(p. 500) ; by which it appears to me, that your Lordship 

♦ « If one bought twenty thousand/' contmued Mr. Gumey, <<tbc 
^ other bought twenty thousand; if one bought nhittty<^five thou- 
** sandy ^le other bought ninety-five thousand; you "#31 find the a<$ 
^ of the one the act of the other, &c.'' (p. S9). 

R 
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identified me and Mr. Butt with Mr. Johnstone^ body a$ 
well as soul—* Tria juncta in uno/ But, notwithstanding 
this confusion, I have a distinct and perfect conscious- 
ness of neve^: having speculated with a view to that or 
any psirticular day. Mr. Gurney had indeed asserted, that 
his employers had made many great discoveries, and 
among others, that they bad found me to be a deep specu- 
lator in Omnium, and that I had been so for one week only 
(p. 89) ; Hit tmless your Lordship did not only mistake 
that assertion for evidence, but conceived that it proved 
more than it expressed, and forgot that it was in evidence 
that that assertion was fake (p. 167)> I will venture to 
affirm that it did not appear, even to your Lordship, from 
any evidence in the cause, that I had dealt in the Funds 
with a view to that particular day. Your Lordship's as- 
sertion, however, was of a deeply criminating tendency, 
and must convict ^ome&oc^ — either of Fraud and Perjury, 
or' of misrepresentation and injustice. 

'^ For a length of time," added your Lordship, '^ they 
*^ all hadtheir hands full of Omnium and Consols ; and the 
'' Onmium having obtained a price whi6h would allow of 
** a profit, all was sold ; and the object appears to have 
'* been as much to raise the price a little, so as to get 
'* out without present loss,"^ to gain a profit," (p. 500). 
The prevention of any possible loss on my comparatively 
small account; a loss which, on the 19th of February 
(when the JPraud must have been in contemplation), could 
not have amounted to a tenth part of the sum previously 
gained, must have been a very inadequate motive for the 
commission of a crime, which I must have known would, 
if discovered, be ruinous to my character and prospects for 
ever. Your Lordship, however, was pleased to cram my 
hands as full of Omnium and Consols as theirs who held 
mc»e than twice or thrice my quantity, and to make it 
our joint^bject to raise the price: and here, as indeed 
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throughout the whole Charge, your Lordship assumed the 
guilt of the three defendants. 

" They appear," said your Lordship, '^ to have had a 
^* larger balance, at least Mr. Cochrane Johnstone ap« 
*' pears to have had, on an antecedent day than he had 
'' on the 21 St of February," (p. 500). Your Lordship 
was aware in which of the three cases it was the most 
safe to be candid ; for your Lordship knew that I also 
had a larger balance on an antecedent day ; and so in- 
deed bad Mr. Butt, if not in Omnium, yet upon the 
whole. " But it appears," added your Lordship, '' as if 
" they nqt only were speculating on what they were 
" buying, but they were speculating to such an amount, 
" that, unless they got rid of it, every one of them might 
" be ruined," (p. 500). I was not aware, that when the 
Attorney General asserted in the House of Gommont 
that I was obliged to have recourse tb fraud to put off 
absolute ruin, he could have pleaded such high autho* 
rity for so foul an aspersion. My answer to the Attorney 
General appeared in an Address to the Electors of West- 
minster (which is re-printed at the end of this Letter), 
end to that I refer your Lordship. 

In stating the evidence of Mr. Baily of the Stock 
Exchange, your Lordship did not omit to mention the 
*' GROSS amount of the balance of all thbbe."* " The 



* If it was the duty of the Judge to abstain from recapitulating 
any portion of the evidence, or to recite it only to reprobate it, it must 
bave been such evidence as the two following questions of Mr. 
Gumey were calculated to extracts — ^'^ Now, what was the gron 
" amount of their account of balances on that day ?" and, ** As we 
** are not so well acquainted with Omnium as you are, if that were 
** reduced to Consols, what would they have amounted to?" (p. 185). 
To be sure, it may be asked, if his Lordship was not justified in 
Impressing upon the Jury the answers to such questions as these, 
why did he permit them to be answered at all ? 
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^ gross amoiMit of the balances of all three was 759yOO(^. 
/ '' Omniuin^ and 278,000/. Coosols, wbieh would make, 
r '* he says, if the whole amount were reduced to Consols, 

f* and caldulated as Consols, l,6ll,430/, 3 per cents. Of 
I *f that quantity of Stock, they were holders on the 21st 

I ^ of February," (p. 501). And the numerical amount 

) would have been still greater if reduced into shillings : 

L and why not into shillings, or even farthings, as well as 

3 per cents.? To have commented a little upon the ine^ 
1 quality of the different accounts, and upon the improba^ 

hility of an illicit partnership, in which the danger of 
^acb was the same, while the respective objects were so 
' disproportionate, instead of astonishing the Jury with the 

f gross amount of the balances of all three ^ would, I hum- 

bly conceive, have been more consistf»nt with your Lord^ 
I ship's dignity and duty. 

This tr^e accoqnt, though tricked out to the best 
^vantage, makes no extraordinary figure when contrasted 
with the subsequent speculations of a single individual, 
•who, in thdhurry attendant on the execution of his various 
^mploymj^ts, as an East-India Director, Marshal of the 
Admindty, and Member of Parliament,* forgot to pay 
his differences at the Stoc^ Exchange, amounting to more 
tlum AOfiOOL Whether'this gentleman was a speculator, 
or.to what extent, on the 21st of February, I am not in-* 
ibnned ; but if the disinterested Committee of the Stock 
Exchange, who '^ gained nothing but honour '' by the 
}ate Prosecution (and certainly not niuch of that), would 
Cumi^h the public with the names of the principal dealers 
.on the day of the Fraud, a conjecture might be formed 
whe^er the messenger who first arrived with the false 
news on that day (for De Berenger only came second), and 
was seen to enter the gate ot the Admiralty, was not em- 

^ l%is gsmtoin was jMt •» ^Ae mwf[ity on the Mo^on for mj 
pjtpidsioa. 
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ployed and protected by any of the yirtuoQi gentlemen 
in official capacities* \ 

The arrival of a pretended officer in a post-cbaise- 
and-four at the Marsh^gate^ on the. morning of the 21st 
of February, three hoars previous to the arrival of De 
Berenger, with precisely the same news, and his pro- 
ceeding immediately to the Admiralty, are facts which 
I think T could not fail to establish by evidence now 
in my possession : but my present business is not to 
shew who have undeservedly escaped, but who hat 
been unjustly condemned. I cannot, however, help ob- 
ierving, that eren your Lordship expressed an opinion 
at the Trial, that the communication made by De be- 
renger at Dover, had reached towA before De Berenger 
himself. " Some such cause," said your Lotdship, " ap- 
** pears to have operated ; so that the Stocks were at 29 
^ early in the morning," (p. 499)- In truth, there is 
great reason to doubt whether the part which he undertook 
to perform was any other than that of procuring the use of 
the telegraph; and, failing in that, whether bis return to 
London ever affected the Funds at all. His quitting the 
post-chaise at the Marsh-gate, and proceeding privately 
in an hackney-coach to Green-street, instead of going to 
the Admiralty, as the messenger from the first post-chaise 
bad done, or parading through the city, as the third ar- 
rival afterwards did, was a mode of proceeding better cal- 
culated to conceal his own person, than to give publicity 
to the false intelligence. If his arrival in London ever 
had the effect of raising, the Funds, it was probably his 
second arrival after his arrest at Leith. It is well known 
that the members of the Stock Exchange were in high 
spirits on that occasion ; and the apprehension of an alien 
dangerous to the state, occasioned great rejoicings in the 
ministerial offices ; and very justly, for it must ever be 
ranked among the brilliant achievements of the present 
ministry. 

4^ R 3 
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There is much in your Lordship's conduct daring 
the examination of the witnesses, and much in the 
Charge to the Jury, which require very particular ani- 
madversion, but which cannot be noticed in the compass 
of the present communication. I have reason, however, 
to hope, that I shall omit no point of importance that 
will not be properly presented to the public at no very 
distant period : a very able friend of mine assuring me, 
that he has made considerable progress in a wor}^ in which 
the whole proceedings will be minutely investigated. - I 
shall therefore conclude the present epistle with a few 
observations on the very remarkable conduct of your 
liordship, in denying to the Counsel for the Defendants, 
when exhausted with long attendance and fatigue, the 
respite of a feir hours for repose and preparation for the 
Defence. And first, it will be necessary to copy the 
dialogue which took place between your Lordship and 
those gentlemen as soon as the case on the part of the 
Prosecution had closed. 

Mr. §erj. Best. — I wish to apprize your Lordship, that 
J think it will be necessary for the Defendants to call wit- 
nessed. 

Lord Ellenborough. — I should wish to hear your 
opening, and to get into the Defendants case, if I can : 
there are several gentlemen attending as witnesses, who I 
find cannot, mthout the greatest public inconvenience, at' 
tend to-morrow. 

Mr. Park. — ^The difficulty we feel, I am sure youif 
Lordship will feel as strongly as we do the fatigue,* 
gwing to the length of our attendance here; but we will 
proceed, if your Lordship desires it. 

Lord Ellenborough. — / would wish to get^ into the 
cuse^ so as io have the examination of several witnesses, 

• Mr. Park would not have^ expressed himself so incorrectly, if 
he had baen id the full possession of his faculties. 
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upon whom the public business of certain offices depend, gone 
through, if possible. 

Mr. Park. — I have undergone very great fatigue, 
which I am able to bear; bat I would submit to your 
licrdship the hardship upon parties who are charged 
with so very serious 'an offence as this, if their case is 
heard at this late hour ; and then a fresh day is given to 
my learned friend to reply. 

Lord Ellenborough, — It will not be afresh day, when 
you will be here by nine o'clock, and the sun will be up 
almost before we can adjourn; I will sit through it, if you 
require it, rather than that, (pp. 254, 5). 

I do not apprehend, my Lord, that the *' greatest 
^' public inconvenience " that could possibly have arisen 
from the attendance of any of the witnesses on the next 
day, was an adequate reason for compelling the Counsel 
for the Defendants, in a question involving their cha- 
racter, prosperity, and peace to the end of their existence, 
to enter upon the Defence after fifteen hours attendance, 
when it was hardly possible to expect either argument or 
eloquence from the Counsel, or attention frooi the Jury. 
But this is not all : the reason assigned by your Lordship 
for a proceeding so injurious to the rights of the Defen- 
dants, was not only frivolous, considered as a reason ; but 
it was no reason — it was a^ mere pretence. I have your 
Lordship's own authority for asserting that it was not 
the true reason : for lo ! no sooner were the speeches for 
the Defendants concluded, than your Lordship roused 
the Jurymen by exclaithing, " Gentlemen of the Jury ! 
'' It appears to me this would be the most convenient time 
*' for dividing the cause, as the Evidence will occupy con- 
*' siderable time probabh/, I cannot expeU your attendance 
" before ten o' clock T (p. 333). So that your Lordship, 
who wished to hear the speeches for the Defence at that 
F late hour, for no other reason, forsooth, than to proceed 

to '^ the examination of several witnesses, upon whom 
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'' the public business of certain offices depended/' and 
who could not, '' without the greatest public inconvenience/* 
littendthe next day, finds it *' the most convenient time 
**,for dividing the cause'* as soon as those speeches had 
been delivered, and bqfore one of those witnesses wen 
examined ! It was no longer inconvenient for the public 
officers to come again to-monow ! And truly, if any 
great public inconvenience did result froim the attendance 
of my Lord Melville* on the next day, or even of my 
Lord> Yarmouth, it appears to have fallen so lightly, by 
an equitable distribution, I suppose, among the public 
at large, that I have not yet heard that any individual 
has complained of his share of the grievance. 

The; reason assigned by your Lordship for finding it 
<^ the most convenient time for dividing the cause'' 
between the Defence and the Evidence, namely, '' as the 
*^ Mvidence will occupy considerable time probably " is, I 
am afraid, equally distant from the truth ; pr why did not 
it oc^ur to your Lordship before ? And where was the 
necessity of going through the whole of the Evidence ? 
Had not your Lordship declared that your object was 
merely to get into the Defendants case, and to examine 
those witnesses only on whom '^ the business of the 
'^ public offices depended?" and as to the length of time 
which their Evidence might occupy, your Lordship was 
just as, able to guess at it4)efore the Defence as after- 
wards. Where then, my Lord, are we to look for the 
truth? I believe it may be found in n^y Defence in the 
House of Commons, which has been so much cond<^mned 
by ypur Lordship's learned friends, the Attorney and 
Solicitor-General, for certain obnoxious passages which 
are supposed to reflect upon your Lordship! It was 

* If the Lord Chief Justice had not a seat in the Cabinet, might 
it not have been poUtic in the Ministry to have ascribed the failures 
on. the Lakes to his Lordship's change of opinion? I have not heard 
of any better excuse. 
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therein statedi tbat your Lordship '^ urged, and in fact 
'' iX>mpeUed; the Counsel to enter upon my D^ence 
'^ after midnight, at the end of fourteen hours from the 
'* commencement of the Trial, when that Counsel declared 
*' himself ej^austed, and when Ae Jury, who were to 
'* decide, were in a state of such weariness as to render 
" attention to what was said totally impossible. The 
'' speeches of the Counsel being ended, the Judge, at 
^' three in the morning, adjourned the Court till ten ; thus 
'' separating the Evidence from the Argument, and re^ 
^* serving his own strength and the strength of my adver- 
*' saxy's advocate for the close; giving to both the great 
*' advantage tof time to consider of the Reply, and to 
^' arrange arguments to meet those which had been 
** urged in my Defence/' It was added, and I helieve 
truly, *' by this means, too, another important object was 
^< secured. From the lateness of the hour at which the 
** Counsel were compelled to enter on my Defence, 
'^ it was impossible that that Defence should appear 
*' the next day in print, while the speech of the 
<* Advocate by whom I was accused would appear at 
'< full length. The object was completely attained; 
** and thus were the public, by speing hardly a word in 
*^ my defence, while so much was urged against me, 
*' prepared' to approve of the Verdict which was given 
^' the next day.'' 

In the conversation before recited, Mr. Park sub- 
mitted to your Lordship *^ the hardship upon parties who 
\^ are charged with so very serious an offence as this, if their 
^^ case is heard at this late hour; and then a fresh day is 
'' given to my learned friend to replyJ^ And I must again 
recite your Lprdship's answer, in order to introduce an- 
other Observation upon this most extraordinary part of 
-your liordship's conduct. ** It will not be a fresh day, 
*^ whedyou will be here by ninb o'clock, and the sun will 
''be up ahnost before we can adjourn ; I will fit through 

S 
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^ it, if you require it, rather than that," (p. <lbb\ But 
i^hat did your Lordship say on dismissing the Jury, when 
the Defendants Counsel had finished, which occurred at 
three o'clock in the morning ? " / cannot expect youir 
" attendance before ten o'clock," (pJ 333). And thus an 
interval of sevbn hotirs was allowed to the Counsel for 
the Prosecution, and yet it was not a Jresh day ! Had 
your Lordship done me the justice to adjourn the Court 
at 12 o'clock at night, and then have allowed my Counsel 
only the same interval of seven hours to prepare for the 
^Defence, it would have been a fresh day even by the 
^manack; and I dare say your Lordship would so have 
considered it. But allowing your Lordship the benefit of 
the distinction, and that it was. still the same day at 10 ^ 
o'clock in the morning as it was at 3 o'clock, and that' 
Mr. Gurney bad not the advantage of a fresh day to re- 
ply, he had still the advantage of being fresh and unfa- 
tigued when he opened the proceedings on the fir^ day ; ' 
and why was the defence to be made under worse, cir-- 
cumstances than the attack ? 

Mr. Serjeant Best commenced his speech by as- 
suring the Jury, " that he was extremely sorry on his 
'^ own account, and still more sorry on their account, that 
" it would be necessary for him, if he was able to do 
*' IT, to take up a considerable portion more of their time 
** in the discussion of this jnost important question," 
(p. 236). And towards the conclusion he thus expressed 
himself: '^ Gentlemen,! mn conscious, th<it, ftdiguedasri' 
" felt myself wien I rate to address you, after haning been ; 
" thirteen orfourtem hours in Court, I havevery imperfectly ' 
^' discharged the duty which I o^aoedmy clients ; but, gentle-*' 
' '* men, I hope they will not suffer from not having tbek^ 
" oase presented to you as it ought to have been^"^ 
(p;-291). The leamed* Serjeant was not only not.iuiar 
situation. to do all that was necessary to be doae,^ bnfeh^' 
relied rather too mupfa on your. Lordship's assiBtonoe : ^^ 
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he observed ia die commencement, ^ Whatever I i^all 
'* not be able to impress upon you in the mamner it. 
** ought to be impressed upon jrou, will be brought to 
*^ your consideration by his Lordship; and that explana- 
^ tion ts>hich I shall feel myself unable to give, he will be 
*• ift a situation to give," (p. ^&6). The learned Serjeant, 
it shouM seem, had not wholly divested himself of the 
obsolete noiioa that your Lordship, as Judge, was, in 
some tort, of Counsel fc^ the Defendants^ 

To be just, however, to the learned Serjeant, as well 
as to myself, I shall recite a few more of his observations, 
which appewr to me full as pointed as any which yout 
Ijonfahip quoted from the speeches of the Counsel fol* 
the Prosecution, and some of which I think your Lordr 
ship might very fairly have recalled to the consideration 
of the Jury, especially as those gentlemen had not only 
8lq>t subsequent to, but, if I am notgrossly misinformed, 
during their delivery. *' It was suggested," said Mr. 
Serjeant Best, " by my learned friend, Mr. Gurney, that 
^^ be should trace some of the notes fomid in the desk of 
^ Be Bereaiger into the hands of my Lord Cochrane. I 
^ beg to state that there is not a single note traced into 
^^ the hands of my Lord Cochrane," (p. 259). " Gentle- 
^' men, but for my Lord Cochrane, the Stock Exchange 
^* never would have known of the existence of any such 
^' person as De Berenger ; but for my Lord Cochrane, it 
^' is impossible that the Stock Exchange could have 
*^ instituted this Prosecution, because it was by Lord 
^' Cochrane's Affidavit only that th6 name of De 
" Berenger was given to them," (p. 266). " If guilty 
" men, knowingly and advisedly, point out to their 
" Prosecutors the only course by which they can be 
^ hunted down, such guilty men must be men of too 
*' weak understandings to be answerable for their conduct 
" either to God or their country," (p. 267). " What 
** reason has my learned friend given you to*day ? What 
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'' reason can yon collect from the fcarmer life of this 
'' nohle person (for he has been before you, and has 
lived in the view of the public), that can induce you to 
believe, that he is so completely lost to all sense of that 
*' which is right and wrong, to all sense of what is due to 
" himself, as to go before a magistrate to make an 
*^ Affidavit, in which he must have known that he w^ 
'' deposing to that which, at the time he was making the 
'^ deposition, was absolutely false f Gentlemen, I ask you 
" what evidence you have upon which you are to find 
'' this noble person not only guilty of a foul conspiracy, 
" but also of the still higher crime of wilful and corrupt 
'' perjury ?" (p. 269)- " The oath of Lewd Cochrane 
^' makes the evidence offered on the other side kick tbe 
'^' beam ; there is nothing to put in competition with the 
^^ Affidavit which my learned friend has himself given in 
'' evidence,*' (p, 269)- *' If my learned friend could 
'' have shewn you, that all that the Affidavit states 
'* respecting De Berenger going to America was the 
" invention of Lord Cochrane since the 2l8t of February, 
^' that nothing of the sort had ever been thought of 
*' before, such proof would have falsified the Affidavit. 
^' But so far from offering any such evidence, all the 
*' evidence adduced confirms the statement in the 
^* Affidavit; and yet my Jearned friend still ventures to 
*' ask you to disbelieve what Lord Cochrane has sworp, 
'^ although his oath is unopposed by any testimony, and 
*' supported by all the. testimony given in tbe cause/' 
(p. 272). " It is not mv business to argue before you that 
*' Mr. De Berenger went that morning to Lord Cochrane, 
** expecting to obtain leave to gb to America ; it is enough 
** for me that I satisfy you, that he pretended that th^ 
*' was the object of his visit,'' (p. 273). "If it was not 
" for this purpose, or if this was not the pretence on 
" which Mr. De Berenger went there, — ^he was much 
" moare intimate with Mr. Cochrane Johnstone than- he 
^ wai wiA Lord Cochrane,— why did not he go there f 
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** Mt. Codirane Johnstone lived only in the next street ; 
'^ if he went to the one house or to the other, because of 
'' a connection between him and these parties in a con- 
'* spiracy, why happens it that he did not go to the house 
*^ of the party with whom he was most intimate ?" (p. 273). 

Whether your Lordship might not with propriety 
have recapitulated some of these arguments, I shall not 
pretend to decide ; but of this I am sure, that there is 
one sentence in the speech of Mir. Serjeant Best, which 
contains so impoii;ant a truth, and at the same time so 
well known to your Lordship, that it ought nbt to have 
escaped your Lordship's memory and mention, even if it 
had not been brought forward in argument. It is as 
follows: ** The ei7*cumstantial evidence that alone can 
*' warrant comictioh, is the proof of such facts as could 
'' not have happened had the accused been innocent^* 
(p. 258). If this be so, if this definition be as conform- 
able to law as it is to reason and justice, I have no hesi- 
tation in saying that the Jury, who condemned me, were 
induced by your Lordship to be satisfied "with evidence, 
with which the law was not satisfied. And with respect 
to the accuracy of the above definition in point of law, I 
am assured that it is the acknowledged incontrovertible 
law of circumstantial evidence; and that, whatever may be 
the guilt or innocence of the parties who are tried on cir- 
cumstantial evidence alone, the Judge who omits to bring 
such evidence to this test, is criminal. 

It is not long ago, in the summer, I think, of 1813, 
that a person named Maxey, was tried at the Norwich 
Assizes on a charge of having poisoned his wife and 
daughter. It appears that the evidence was circumstan- 
tial only; and " his Lordship'* (whose name is not men- 
tioned in the newspaper-report from which' I copy), " in 
" a truly luminous though concise charge to the Jury, 
^ began by explaining to them the nature of circumstan- 
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^ tial evidence, which, when complete in all its parts, he 
'' certainly considered to be a most satisfactory species of 
'' testimony. But^ all the links of the chain must be 
^' entire, and its connexion with the accused party 
^ obvious and necessary, before a verdict of guilt couM 
" be justly and conscientiously grounded upon it. He 
^' defined a satisfactory circumstantial evidence against 
*' any criminal to be, such a series of circumstances as could 
" not possibly have occurred, or be accounted Jof, otherwise 
" than by the guilt of the prisoner. How far the evidence 
'^ which had been adduced conformed with this definition^ 
" it was the province of the Jury to decide.'* 

I cannot complain that your Lordship left the Jury 
without , a definition, but I contend that the definition 
given by your Lordship was not quite so correct as that 
given* by the Judge at, Norwich* 

'' The offence of Conspiracy, gentlemen,*' (said your 
Lordship), " is an offence consisting in awicked concert, 
*' contrivance, and combination of individuals, to effect 
/' some public or private injury or mischief; that con- 
^' trivance and that combination is not to be collected, 
'' nor is it practicable, in the course of human affairs, to 
^^ collect it &om the mouths of the parties assembled for 
^' the purpose of communication, but from the actings 
" and conduct of the several parties, as they may appear 
'* generally to conspire and conduce to the same wicked end 
" and purpose ; and if it appears to you, from the actings 
" and conduct of these parties, that they entertained the 
'* same common purpose of mischief, and that they have, 
" by their several actings, combined and co-opcratfed to 
" the effecting that same wicked purpose, that is suflScient 
" to bring home the imputation of the crime charged 
^' against these parties; therefore the Prosecutor need 
"not shew that they have met in common council, or 
** even that they have seen one another before, if their 
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** acting shews they were influenced by one common 
^ purpose of mischief, and aimed at the production of 
^^ the same malignant end and eflFect," (pp. 448, 9X To 
this definition or explanation, or whatever it may be 
called, your Lordship added the following extraordinary 
illustration: ^' Suppose persons jointly charged in atk 
*' indictment with the breaking of an bouse, are found on 
<* different sides of the same house, besetting and endea^ 
^ Youring to enter it at the same time ; you need not 
^* show that they had actually met, and previously ccm- 
" trived the plan of this joint robbery ; the unity of their 
'' conduct proved their joint contrivance and concert to 
" accomplish the same end ;** (p. 449). This is true ; but 
how did your Lordship make the application i " though 
" indeed this is a case where personal presence at the 
^' acts done, renders all intendment of the personal 
*' concert of the actors unnecessary,'' (p. 449). And for that 
reason it was not a case in point " The same rules,** 
(continued your Lordship) " which apply to the offence 
'^ of conspiracy as a misdemeancMr, apply equally to all 
'' crimes committed by concert up to the crime of high 
'* treason, which is often established by evidence of the 
'^ distinct actings of separate parties, breathing the same 
^' piu-pose, and immediately conducing to the same.end,'^^ 
(p. 449). ^, 

The Reporter employed by one. of the Defendants,' 
represented your Lordship as saying, " It was enough for 
'* their convicition, to prove that they were found co- 
'* operating for the same object;'* but as I do not find, 
these precipe words in the printed Charge, I do not 
attribute them to your Lordship. They appear to me, 
however, to convey the precise meaning of all that I havet 
above quoted. Yet, even according to this rule, I at least r 
ought to have been acquitted, since no co-operation on. 
nay part was or coiild be proved. It was indeed proved . 
tliat I was acted upon by De Berenger subsequent to th^ 
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Fraad, but not t^at I acted with De BereDger^ previous to, 
or in the course of its commission. According to this 
rule, however, many an innocent man might be con- 
victed. If it is ^ enough for their conviction to prove that 
^ they were found co-operating for the same object ;' or 
if " the contrivance and combination,'' and *' the same 
'* common 'purpose of mischief,*' are to be inferred 
^^ from the actings and conduct of the several parties, as 
*' they may appear generally to conspire and conduce 
" to the same wicked end and purpose ;" if, in short, proof 
of co-operation is demonstration of Conspiracy, it is 
pertinent to inquire, (especially if your Lordship knew 
any thing of the Indictment before it was preferrwl), 
Why were not the inn-keepers and post-boys, who co- 
operated with De Berenger in conveying the false 
intelligence^ included in that Indictment i 

It is notorious that, in a plot x>f any magnitude, some 
of the minor parts may be perfectly innocent in them- 
selves, and performed by the instrumentality of persons 
ignorant of the main design. But, by what chance could 
the Dartford post-boy have escaped conviction, if he had 
been included in the indictment? It might have been 
proved by his fellow-servant, or be himself might have 
acknowledged (and his own deposition might have been 
brought into Court as evidence against . him), that De 
Berenger had discoursed with him a good deal (p« 1 10), and 
with great familiarity; and had authorized him to commu- 
nicate the intelligence as he returned (p. Ill); had told 
him that he had sent a letter to the Port Admiral at Deal 
(pp. Ill, 12); had given him some cakes and part of a 
bottle of wine (p. 112); and had remunerated him with 
tWo pieces of coin, tallying with each other (p. 114), but 
not tallying with any description of coin usually paid to 
a Dartford post-boy for any honest purpose, and amount- 
ing in value to ten times his ordinary perquisite. Those 
are things which did happen : and might not your Lord- 
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ship very justly have said (as Sir Simon Le Blanc said of 
other things, some of which did no^ happen), *' Those 
*' are things which could not happen by accident r' 
(pp. 593, 4). ' Now, with the acquaintance he had ^h 
' De Berenger/ (your Lordship might have added) ' no 
^ doubt such conversation passed as is proved; and he 
' must have been^ one would suppose, familiar with his 

* handrwritifig ; and, if so, he could have bad no doubt 
^ that that letter to the PotJt Admiral at Deal was written 
' in a disguised hand, for the purpose of imposition,* (see 
pp. 482, 3). It was in evidence that he chucked away the 
bottle which De Berenger had given him, (p. 112). 
Why should he do that ? the chucking it away " could 
'* have been with no other view than that of suppressing} 
*' this piece of evidence, and preventing the discovery 
^* which it might otherwise occasion :" and this (your 
Lordship knows) would have made it ' the more material 

* to attend to the emptying of that bottle, which took 

* place, down the post-boy's throftt,' (see p. 478). It 
was proved that he was one of the persons who benefited 
by the conspiracy, and by his " acting and conduct he 
appeAbs generally to have conspired and conduced to the 
same wicked end and purpose,^* (seep. 448). Besides, he and 
De Berenger, ^' who had so much to do on that day, were 
'' brought together,, and had an opportunity of communi* 
^' eating together, at least at that time. They go on to 
^ London together, after having> it may be supposed, had 
*^ so much of communication together as was necessary for 
*^ the current businesa c^ the day, whatever ^hat business 
^* Vas,'* (see p. 481). And though they did not proceed 
10 Shooter's Hill in the carriage together, as I did with 
Mr. Johnstone and Mr, Butt to Snow Hill Cp. 481), yet 
it might very fairly be asked. Why did Mr. De Berenger 
get out of the carriage and walk up the hill, according to 
Sir Simon Le Blanc's statement of the evidence (p. 590), 
uidess to have so much of communication with the post- 
boy as was necessary for the current business of the day? 

T 
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And may not an illicit communication be carried on 
oatside of a carriage at well as inside of a carriage? 
Nay, might it not gravely be questioned^ wbethej?, under 
such circumstances, the exterior mode of communication 
was not essential to constitute the illegality i Or, whether 
fttty comniunication or commerce in the inferior of a cap- 
liage on tb^ Canterbury-road, can be contrary to, ot 
even suspicious, in I^aw. If one might sujppote that your 
Lordship, for instance, had been caught in a carriage, 
in company with a familiar acquaintance, or even a 
near relative (whether by consanguinity or affinity, 
BO matter), journeying on that very road together, after 
having had '^ an opportunity of communicating together, 
^ at least at that time," your Lordship, I am sure, would 
be *' struck as by electricity/' that nothing could be mora 
fallacious tlum to infer that such supposed communica* 
tion must have been ^' necessary for tbe current business 
of the day/' or that the business of tb^. one mast nepessa^ 
rily have been the business of the other. So far from 
that, the business of the one might have been to conceal 
contraband goods in that yery carriage ; while the itm^ 
HfM c^ your Lordsbip would have been to have * owned 
' yourself much shocked widi this fraudulent kind of 
^ practice,' (p. 464), and to have had immediate i»- 
eourse to your private (or, in default of that) to your 
l^lk authority, for the purpose of repressing it. 
I have the honour to be, 
My Lord, 

Your Lordship's humble servant^ 



COCHRANE. 
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No. I. 

EXTRACT from a Bill of Messrs. Fareer and Co. 
(Solicitors) relative to a Specification for a Patent. 

1814. 
Feb. 4. Attending^ your Lordship on a rough 
Draft you had prepared of a Speci- 
fication for a new Patent, conferring 
thereon, and taking your directions 
for making you a Copy thereof - - 
. Copy of the Draft for you accordingly 

16. Attending your Lordship, conferring 
upon, and taking your directions fof 
altering and settling the new 'Draft, 
and altering the same accordingly - 

22r Attending your Lordship, reading over 
the Dran as altered, and conferring 
thereon, when you requested us to 
lay it before Mr. Nicholson, and at- 
tending Mr. Nicholson therewith 
accordingly -------- 

S6. Attending Mr. Nicholson on his re- 
turning us the Draft, settled and ap^ 
proved by him, and to pay his Bill - 
Paid his Bill 

Attendbff your Lordshrp on the Draft 
as settled by Mr. Nicholson, and 
taking your directions for ingrossing 
the same, and getting the Drawing 
ingrossed , on parchment to ann^x 
thereto --------- 

Ingrossing the Specification, foli 20 - ' ' 



Digiti 



zed by Google 



APPENDIX.~No.II.. 

Paid for Parchment and Duty - - - 

Paid for a SkiB of Parchment for 
Drawings, and Stamp - - • - - 

Attending Mr. Clarke in Dartmouth- 
street with the Drawings and Parch- 
ment, and to give him directions for 
• eopyitig the same thereon^ and at-, 
tending afterwards to pay his Charge 

Paid his Charge *•----- 

28. Attending your Lordship^ reading over 

and examining the Jngrossment of 

the Specification for the Patent, and 

attesting your Signature thereto - - 

Attending with your Lordship at the 
Public Office to, get the same ac- 
knowledged -------- 

Paid acl^nowledgmg ------ 

Attending to get the tame inrcdied at 
Ihe Pftlcnt Office ------ 



No. n. 

LETTER ffQW, RidHABD Gtjeney, jB^j. to Lord 
Cochrane. 

My Loi^; Kittg's Bench, Sept. 9, IB 14. 

In replying to your Lordship^s letter of yesterday, 
I beg to observe, that several applications have been al- 
ready made to me from several quarters, for the purpose 
of obtaining the particulars of the conversation between 
the Honourable Mr. Murray, another gentleman, and 
myself, alhided «o in yonr letter, but that I have hirtierto 
refused to cotti^Iy with such applications, for reasons 
which must be swmciendy obvions to ev^ delicate and 
honourable mind. Being requested, howeiwr, by yonr 
Lordship, to soy whether '' yocqr name " was said to have 
been connectea ^'by De Bereager" with the imposition 
which he h^d ki oootemplatiioA/' ^ oao bo longer hesi- 
tate in givingji ta ifaa be»t of my recoUectioa^ a statement 
of the focts relating to your Lordships 

A few days before the late Trial affUnsI your Lord- 
ship and otbei^, I was informed by Mr* Murray^ that he 
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was to be examined as a witness on the approaching 
Trial. I asked him what was the nature of the evidence 
he had to giye f He replied, that De Berenger had some 
. time ago told him that he, De Berenger, and Mr. Coch- 
rane Johnstone, had a plan in contemplation^ which 
would be the means of putting a large sum of money into 
each of their pockets : that he joked De Berenger, and 
asked him to let him into the secret of the plan : that De 
Berenger laughed, and refused to tell him what the plan 
was^ sayins it was too good a thing to be made known. 

Mr. Murray added, that this conversation with De 
Berenger took place a short time previous to the Hoax on 
the Stock Exchange ; and that it was imagined, from a 
combination of circumstances, that De Berenger must 
have had the Hoax in view when he spoke of the plan be- 
tween Mr. Cochrane Johnstone and himself. 

I asked Mr. Murray if your Lordship's name was 
mentioned by De Berenger ? He repliea, " Oh, no ; 
nothing was said about Lord Cochrane.'^ 

I observed that I was glad of tbis^ as I conceived 
De Berenger would certainly have nventioned your .name 
as well as Mr. Cochrane Johnstone's^ had your Lordship 
been in the plot. 

Mr. Murray rejoined, '* Yes, I think it very probable." 

The morning after, Mr. Murray, in accidentally 
recapitulating the conversation between De Berenger and 
himself, remarked, that upon recollection he thought your 
Lordship's name was mentioned by De Berenger ; and 
jM-esently afterwards he observed, that on reconsideration, 
your Lordship's name certainly was mentioned. I natu- 
rally felt surprised at this statement, it being so contrar 
dictory to that of the preceding day, and took the liberty 
of observing to Mr. Murray, that I conceived he would 
act wrong, however correct his intentions might really 
be, to give any evidence respecting your Lordship, after 
so strangely forgetting himself as to the only part pf the 
conversation which could affect your case. 

Other conversation passed, but I am not so poi^itive 
and clear in my recollection of it, as of that which I have 
detailed to your Lordship. 

I have the honour to be, 
Your Lordship's 

very h^uinble servant, 

UlCHABD QU«N BY, J|m. 
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No. III. 

JiETTER from Lieut, Pbescott to Lord Cochran e» 

My Lord ; . King^s Bench, Nov.'2S, 1814. 

Having been requested by your Lordship 
to commit to writing the information which I communi- 
cated to you some months ago^ I have no hesitation ia 
complying with your request. 

The substance of the account which I received from 
the persons whose names I mentioned to you, and who 
may be called upon if required, is, that they were of the 
party at a dinner, which was termed, " The Stock- 
" Exchange dinner," provided by order of Mr. Harrison, 
at Davey's Coffee-house in the Bench, on the day before 
the Trial; at which dinner the Honourable Alexander 
Murray was also of the party, which consisted of sevea 
or eight persons: tliat after they had dined, and the 
bottle had gone briskly round, Harrison said to Mr. 
Murray (who was then, and still is, a prisoner for debt), 
that he would get his affairs settled ; and as he should 
receive a large sum from the Exchange for the convic-^ 
lion of Lord Cochrane, if he (Murray) wanted 50/. he 
should have it to-morrow; proposing at the same time, 
" Success to the Stock Excnange,'^ which was drunk in 
claret with loud cheering: that this took place in the 
public coffee-room, before many persons both in the room 
and looking in at the windows, tne dinner attracting con- 
siderable attention from its style, which was unusual ia 
the Bench : that Mr. Harrison, in answer to a remarl^ 
from one of the bye-standers, that the dinner woulc) 
cost a round |um, said, it did not signify if it cost 50/. as 
the Stock Exchange would pay for it : that when the 
majority of the paity bad drunk as much wine a3 they 
could or were willing to drink, Mr. Harrison ordered 
several full bottles to be placed on the table; and the task 
of finishing the wine which remained devolving at length 
on the Honourable Alexander Murray, and he being 
unable to accomplish it by himself, he went into the 
Jobby of the prison, and procured two of the turnkeys to 
assist him. 

The farther account of oiie of the persons above 
alluded to(who usually messed with Mr. Murray), is, that 
for some time previous to the Trial, Harrison was daily 
with Mr. Murray, dining and drinking with him ; and 
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that he was present when Harrison visited Mrk Murray, 
accompanied by the Solicitors, Messrs. H. and R. ; on 
which occasion Harrison said to Mr. Murray, *^ Here 
" are the gentlemen who will accomplish your wishes ;'^ 
and one of those gentlemen replied, " Yes, Mr. Murray, 
*^ after this Trid of Lord Cochrane has past, we will 
" then] attend to your liberation :'** that he heard Mr. 
Harrison declare in the lobby, as did many other persons, 
that he should receive a sum of monev if he could procure 
evidence which would convict Lord (Cochrane ; intimating 
at the same time, that he was induced to offer his services 
to the Stock Exchange, in procuring evidence against 
him, by his personal antipathy to the whole family, of the 
Cochranes, which he said would never subside while be 
breathed : that, subsequent to the Trial, he has repeatedly 
heard Mr. Murray express himself sorry for having 
appeared in Court against Lord Cochrane, and acknow- 
leage tl^at he had been the dupe of Harrison, in persuad- 
ing him that his solicitors would undertake the arrange- 
ment of his affairs and effect bis liberation, provided ne 
would appear as an evidence against Lord Cochrane at 
theTrial.t 

Shortly before the Trial, I addressed two letters to 
your Lordship on the subject of Harrison's visiting ancl 
tampering with Mr. Murray, who was expected to appear 
as an evidence against you ; but your Lordship did not 
answer those letters, nor attend at that time to my 
communications. The fact, however, was notorious in 
the Bench. Of my own knowledge I have only to add, 
that on the. day of the Stock Exchange dinner (% it 
was called), my attention was attracted by the noise of 
the entertainment, and the number of people colle(;ted ; 
and I went into the coffee-room, and saw the party at 
the tabk, as did many other persons ; and towards the 
close of the evening 1 saw Mr. Murray return from the 
lobbv into the coffee-house, accompanied by one of the 
turnkeys. It was well known that Harrison was in a 

• Messrs. H. and R. were Harrison's Solicitors on the Trial between 
lum and the hon. B. Cochrane; and have since been employed by 
Mr. Murray, though they have not efiected his liberation. 

t It is due to the unfortunate Mr. Murray to observe, that his 
yielding to the arts which appear to have been practised upon hun^ to 
ipduce him to introduce my name into the Evidence he nad to eive 
at the Trial, is solely to be attributed to the imbecility of his mind, 

Saturally good) occasi<med by a long-continued habit of excessive 
inking. 
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slate of extrene indrgeftce previaus to the Trial ;* but 
ifaortly afterwards, I was present whtn he toA m cobsh 
cherfd)le iui»ber of bauk-notes out of his pocket, and saw 
faim place 9, £.50 note in the hands of a geDtlemaa, to 
remain till an account with Mr. Lewis was inYes^tigated. 
1 have also beard Harrison declare, in the presence of iNther 
pers(Uift,tliat Jie \iiould ruin the whole Cochcaae £amilj. 
I am^ your Lordship's 

most obedient iserv ant, 

TaOMAS PBS£r€OXT. 



No. IV. 

CORRESPONDENCE with Joshua Gmgby, Esq. 
Mr. Grigby to Lord Cochrane* 

Drinkston, Woolpit^ Sufffolk^ 
My Lord; 5epM8, 1814. 

Upon my return into Suffolk, I took an 
early opportunity of applying to Mr. Mills respecting 
the repoU I lately mentioned to yoo. 

He said, tfaiat at Bury, on the second day of the 
assizes (Auffust the 9th)^ when the Magistrates dined 
with the Judges, he beard Mr. Jones declare at the Judges 
lodgings, that ^' he bad received a letter from Lord 
Cod;Mrane, offering to pajr hion the amount of De Be- 
fenger's debts, provided Mr. Jones would send to LoKd 
Cochrane such a letter as. Lord Cochrane might produce. 
Mr. Jones declined the offei;, and wrote l«ocd GocbBanea 
letter, which he could not produce/' I tocJ^ thiJi i%(pri^iag^ 
and shewed it to Mr. Mills, who said the statement waft 
correct^ and allowed nxe to quote him as my autbqrkj. 

The effect of an ^sertion liike this from Mc* J*0Qilf 
(who, I believe, attended Lord Ellenborough through 
the circuit), J. lea;ve your Lordship to conj.ecture. At 
Bmy it answeied every purpose your enemies could wish. 
But whetbes covfii;^ to Bnry^ or lefi^atcd at Mxim 
plBoea, I barae JM>t bsaid. 

* He was imprisoiMd finr <)efamiog Mr. CiorbrMMB, and sftenaaFd^ 
detail^ tor debt in the King's Beoco, wb«xe to aofyftintanr» iritii 
Mr. Murray is supposed to have commenced. 
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I underatood^ as did. I tbiok^ Mr. Brooks, that you 
bad written no letter whatever to Mr. Jones on this 
tubject* I am, &c. 

Joshua Guigby. 

Lord CocaitAXE to Mr. Grigby. — (Extract.) 
Dear Sir; King's Benck^Sepi. 19, 1814* 

I nirtcr wrote or canrsed to be written, nor » in 
toy way ha?« I eter been privy to the writing or sending 
any Ictwr to Mr. Jones, the marshal (or dqnity marshal) - 
•f the Kingls Bench, or to any other penon, relative to 
De Borenger's debts or concerns; neither have I in the 
course of my life written to, or received a letter from Mr. 
Jottei^ on any subject whatsoever. 

(Signed) Cochrane: 

Lord CocRRANfi to Mr. GitiCBY. 
Dear Sir ; King's Bench, Sept. 20, 1814. 

Being anxioiis to ascertain further respect- 
ing the report which you received froqi Mr. Mills, and at 
the same time to act openly towards the person ftom 
whom it is sai^ to have proceeded, I sent by the hands of 
Mr. Broocbooft (die isarshaPs sectetaty\ yoor kttor of 
the 18th to Mr. Jones, the marshal, who has returned it^^ 
inclosed in a letter to Mr. Broochooft, of which I send 
yon a copy, together with the copy of a letter which Mr. 
Jones says he received from Mr. Cochrane Johdstone, 
and of his answer thereto. 

Bj these letters yon will find that Mr. Jones's ac- • 
eonnf is Very diflferent from thai which yoia received froor 
Mr. Mills. 

It is hardly necessary .to add, that I never was privy 
to the writing of any letter from Mr. Cochrane Johnstone 
to jyir. Jones. — ^The ** Mr. Cochrane,'* mentioned as one 
of De Berttiget's securities, is, I understand, a bookseller 
in FleetHitreet, and is neither related to my family nor 
personally known to me. I am, &c. 

Joshua Grigby, Esq. Cochbanb. 

Mr. JoNBs to Mr. Bboochooft. 
Sir ; 

The statement made in the inclosed letter 
frwi Mr. Grigby to Lord Cochrane, which you delivered 
^- '*\T^^**^ V> "^^^^ respect to the conversation I had 
iHth Mr. Milte at Bury, is certainly very incorrect, as 1 
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never stated, nor ever meant it to be understood, that 
Lord Cochrane had ever written to me at all upon the 
subject. 

• What I stated was, that I had received a letter from 
Mr. Cochrane Johnstone, desiring me to make a state- 
ment with a view to its being laid before the public; and 
that I had seint him an answer, which I concluded he did 
not approve of, as he did not think proper to publish it. 

In order to confirm this statement, and to prevent 
further misrepresentation upon the subject, I inclose a 
copy of Mr. Cochrane Johnstone's letter to me, and of 
m^ answer to it, which I wish you to deliver (together 
with this letter) to Lord Cochrane; by which his Lordship 
will see that Mr. Mills must either have misunder- 
stood me, or that his memory has failed him with respect 
to what I actually did say ; as I cannot suppose that any 
gentleman would wilfully make any misrepresentation 
upon such a subject. 

I am, Sir,^ 

your obedient servant. 
To Mr. Broochdoft. Wm. Jones. 

Sept.90, 1814. 

Copy Letter from Mr. Cochrane Johnstone t» 
William Jones, £5;. 

18 Great Cumberland Street^ 
Sir; April 5,1^14,. 

It being reported in the city, that Lord 
Cochrane and I have paid the amount of Baron De 
Berenger's debts, for which he was in your custody ; and, 
being aware that this report is of a similar nature to 
others reported against us, you will oblige me by stating 
the facts of the case, in order that I may lay them before 
the public. I have the honour to be, 

Sir, your obedient servant, 

A. Cochrane Johnstone.. 
To the Marshal of the King^s Bench. 

Copy of Mr. Jones's Answer. 
Sir; 

I have been honoured with your letter about 
Baron De Berenger, and in answer I beg leave to inform 
you, that bills have been filed against me as Marshal of the 
King's Bench, for the recovery of the debts with which he 
was charjged in my custody ; but that I have notyet reoei v«d 



Digiti 



zed by Google 



APPENDIX.--NO- IV. 

any thing from any person whatever towards the pay- 
ment of those debtSi though I am in hopes that I shall be 
able to recover the amount from Mr. Cochrane and Mr. 
Tahourdin, who are his sureties to me for granting him 
the liberty of the Rules. 

I have the honour to be, 

Sir, your most obedient servant, 
To A. Cochrane Johnstone, Esq. Wm. Jones. 

Jpriie, 1814. 

Mr. Grigby to JLor^CocHRANC. 

My Lord; Drinkston, 27th Sept. 1814. 

As I was going into Bury yesterday, I met 
Mr. Mills on horseback, who could not stop to read Mr, 
Jones's letters ; but when I told him Mr. Jones denied 
having said he had received any letter from you, Mr. 
Mills said, ^* then you must call Mr. C. and myself to 
".prove it." As Mr. 'Mills was not to return till the 
afternoon^ I left Mr. Jones's letters at his house. 

I am, &c. Joshua Grigby. '.. 

■f 

Mr. Grigby to Lord Cochrane. 

My Lord; Drinkston, QQth Sept. 1814. 

Mr. Mills retains his opinion of the con^ 
Tersation of Mr. Jones at the assizes; but complains 
that Mr. C. will not speak out. 

It does appear to him, as to me, very extraordinary 
that Mr. Jones, intending to give a reason for believing^ 
yon guilty, should allude to such a letter as that of Mr. 
Cochrane Johnstone.* I am, &c. 

Joshua Grigby. 



« With whom the report originated is, as far as I am concerned, 
oi very little importance ; but it is I think of jgreat importance to 
prove tUs^ misrepresentations have aiisen jwejudicial to my charac- 
ter^ from an imiM*oper combination and confusion of names. If the 
Report in question could have originated either in fl\e misunder- 
standing, or otherwise, of any person of such respectability as either 
Mf. Jones or Mr. Mills, (who is a magistrate in the county of Sufifolkj, 
why, in the same manner, may not other reports, equally unfounded, 
have originated with Mr. Murray, (iee XWo/, p. «15), or Mr. Le 
Marchant, (p. 206), or De Berenger, (see his liCtters), or even Lop* 
Ifclienborough himself? (see pp. 483, 500, &c, &c.) 
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ACCOUNT furnished bu Mr. SMALi4BOjiB, in proof qfff 
bon^ fide Loan from Mr. Butt to Lord Cochrane. 



Bought. Lord CocHRANE'a Omnium Account. 
Feh.15. 4D00kfttf7i. 3.50d<. 



Sold* 



Paid by my draft on Jones and Co. 



#ISd from in* fr«daM of «M IMKa 

9#ida aii^ 0«wi«tt r .£. i. ¥. 

Mc Fwrn a draft 2,000 d 

Mr, LAnce...do 450 

£iM»oitl,004<.OiDtt}oi* 90 O 

€onimiss.on^ia6(M.do. < $ 9 

Self 811 10 

Baliihoe dhifl paid Lord 

Goohnuw 470 19 4 



?Md in Ibe foll<mi«|r ordtr to «!• : 

Feb. 15. Mr. Feara't £, «. d, 

draft 2,000 

Mr. Lance, do ^., 450 

Cash received of Lord 

Cqohrme 43 10 

Do. ofMr. Batt 200 g 

The Balance paid by 

self 811 10 



.f.3,505 



^.3,758 14 4 



FeK 17. S|old4o pay Hm abovq wmai 
2,000(. India, Bonds ... 2,Q43 U 4 
2,000^ Oitaiom at 2Si 1,715 a 

Feb. 2t. 2,000^ On- 

niam<«^, sold at 284(^.1,770 • 
Md in Ndleelo Lord Cochrane, 



* tiiis i$ the 2,000/. Omnium for money, which I believed, when I 
drew, the Af%4avit, had been sold on the 2tsft of F^ruary ; but which 
aa>pear8 by this account net to have been done till the da^ afterwardv 



■ No. vt 

Memobanptjm of Mr. Butt' respeeting the Order and 
JPaytnent for Wine, furnished by Messrs. Wilkinsoa 
and Co. to Lord Cochrane; iivhich Memorandum was 
inclosed in a letter to tbem» requesting them to 
furaish a statenokent of the transaction* Also a Lbttc% 
'from Mr. Mullock, on the part of iMessrs. WUkinson 
and Co., in answer to Mr. Butt, i;^ith Bills of Parti- 
culars ahnexed : — ^in proof of a payment of a bon&fidt 
Debt of Lord Cochrane's by the hands of Mr. Etett*. 

The following are the particulars relative to L6»4 
Cochrane^ Wine Account With Messi^. Wilkmson aliA 
Crosthwaite, of -Feachurcb-street ; — 
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Sonelime prrviouf to %he 19th February I caU«4 ift 
the eoiiDtin^-housei and <lestred tb^em to seod ta I^ifl 
Coohrane^ Nok 1 1, Park-street^ Grosveaor-sqiiartf^i some 
wine for bit Lordship's. private coofvoiptioD, in (coa^e- 
iOuenoe of ^eir recommeadation of th^ good quality ^t 
the same. 

On Satunday, the 19th February, wbeu I vrentt^p^ 
my own bill, I was accompanied b^ Lord Qocbraqie^ f^r 
bis Lord«hip to taste the wine for his sea atopic, b» b^yii^ 
Aopioved of the wine sent to his bouse as aboye ftfttaj. 
That after going tbrou^ the cellar for nearly two jhou^, 
Loixl Goehcane made cJioice of the y^ines which Up ^ 
proved of ^ and directed them witliojut loss of tim^ to b^ 
^ent on boand the Toiuiaot, then lyipg at LoM^g-reacb* 

Three or fo«ir day« after thif, to th^ biesjt pf my 
jreoollectioa, I called at tlie countingt^DOOse to %4: 
whether the w4qc was seat, as it j^vas my iotentioa tp 
«e^ the bill as «ooo as 1 beard that the w^oe wl^ 
delivered on board ; and desired them at the same tjmfi $g^ 
imlLe out the bill and send it to me, which thiey did; and 
on the #th of March I called at the counting-ho^ite, aud 
.discharged it ; but 1 have not the least remembrance mi 
what notes I paid it, but it was paid out of money wbioh 
fab Lordship had deposited with fide some time ah^t the 
•dMor fidd of February, amounting to 1,1200/. expvessly 
left with me by his Lordship to discbarge the win^ 
^^loount, and aoy other bills that he might direct. 

Some few days after Lord Coohfaoe's return frop^ 
the Tonnant in the month of l^^rcb, I paid into Lord 
Cophrane^s own hands tt^ balance of his account in notes 
and cash; but wJoat the auiubers were I have not the least 
Icnowled^ of, never having, l^ept the number of a note 
in my lii<e» or employed -a banker; ^neither did I ever keep 
«oash account, having trusted entirely to my memory. 
King*9 JEknch, 4th July, 1814. R. G. Butt, 

Sir Fencharch Street, 4th July, 1814, 

la answer of your letter of this date, addressed to 

jMelsiiB* W,i)kinson and Co. I have to give the following 

statement ^f what occurred) to my jo.wn knowledge 

relative to the transaction you allude to : — 

I well recQillect that, ^ few days previous to the 29th 
.^b|^ of. JMuary last, you ordered of my employers Messrs^ 
Wilkinson and Crostn waite, for Lo/d Cochrane, a quantity 
pf wioe^ amounting to 24/. (a copy of the bill of particur 
krs 4rf ikifik is iiM^lased) to be 4^ Wxed M \m ^ord^h^p^if 
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Tioase in Park-street, Grosvenor-sqware, and which I 
heiiere was delivered there accordingly, on the'^Qth. » 

On or about the 19th of February last* Lord 
Cochrane and yourself called at the coonting-^house in 
Fenchurcb-street; and you paid us your own bill of 
24/. 0^. 6d. as appears by an entry in my writing in oiir 
^obks. Afterwards I took an order from Lord Cochrane 
bimself for wines, amounting to 675/. 9». (after allowing 
a discount of 33/. 1 la.) as set forth in the copy of the biU 
of particulars enclosed, which his Lordship desired might 
<be sent on board his Majesty's ship Tonnant, without lots 
of time. I believe his Lordship and yourself were 
engaged in our cellars upwards of two hours in tasting 
wines, before his Lordship eave me the order. 

A few days after the last wine was so ordered, you 
called at the coirnting-house again to ask if it was sent, 
as it was your wish to settle the bill as soon as you heard 
the wine was received on board, and desired the bill to be 
sent to you. 

The wine was accordingly shipped about the d6th 
of February last, and on the 2d of March following, I 
sent the bill of parcels, directed to Lord Cochrane, on 
board the Tonnant, at Chatham. 

About the same day I left another copy of the bill 
for yourself at Mr: Fearn's counting-house, in ShorterV- 
court, Throgmorton-street. 

On the 8th of March you called at our countings 
house, and paid the two bills, amounting together to 
699/. 9s. in tne following Bank-notes, viz. 

A Bank-note, No. 3095, dated Feb. \ /> ,^v^ /^ fx 

16th 1814, for /^-^^ ^ ^ 

Another, No. 3040, l6th - - for - 100 O 

Another, No. 4540, 4th - - for r 500 O O 

■ .p l l ■! I I J I I I 

.£.700 O 
pave Change - - - -0110 

^.699 9 
which notes, on the same day, I paid into Messrs. Lees 
and Co. the Bankers, as appears by their books. 
I am. Sir, 

Youi: obedient humble servant, 
To JR. G. Butt^ Esq. James Hullock. 

/^ It is important to shew that it w^ on that particular day. Mr. 
HuUock says, "on or about;" but he adds, that Mr. Butt paid his 
own bill at that time ; and fortunately, Mr. Butt has preserved the 
fwceipt, whkh bears date February the 19th. 
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Right Hon. Lord Cochxane 

* To Wilkinson and CrostliiiUte. 

1814 ,£. s. d. 

fan. 29. S doz- Old Red Port - 635. - - - 9 9.0 

2 doz. Sherry - - - 635. - - - 6 6 

1 doz. Calcavelha- - ---330 

1 doz. Lisbon --- ----3 30 

7 doz, Botdes - - - 55.- - - 1 15 O 
Cart and Porters ----- 4 



^.24 



London, 24>th February, 1814. 

Right Hon. Lord Cochrane 

To Wilkinson and Crosthwaite* 

For th^ undermentioned Wines, shipped in the Tonnant; 

viz. <£. 5. d» 

54 doz. Old Red Port - at - - 63f. - 170 2 

60 - Vidonia ^ ----- - 635. - 189 

10 - Claret 6/. -6000 

J24 - Bottles --55. -31 00 

fi Pipes fine Madeira, 2 18 gallons - 875. - 294 6 

4 Hhds Red Port, 240 gallons - 205. . 240 

19 Half Chests and 1 Case -..--. 20 O 

Entry, Certificate, add Wharfingers - - .1 17 6 

Customs & Excise, Bonds, Debentures, 8cc. 3 14 6 

<£.1,009 O 
By drawbacks at Customs and j^xcise 298 

^. 711 

Discount allowed 5 per cent. — £. 35 11 
Cash ... - 675 9 

;e.711 

The Right Hon. Lord Cochrane, 

His Majesty's Ship Tonnant. 

No^ %. — i Cas^, 10 doz. Claret 

2a 3. — 2 pipes 218 gallons Madeira 

4a 12.— 9 Half Chests, ea. 6 doz. is 54 doz. Red Port 
13 a 16..— 4 Hogsheads 65, 59, 58, 58 is 24 gals. Red Port 
17 a,«6r-JiQ Malf Che?^, ea. 6 doz. is 60 doi;. Vidonia. 
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To fAe Elbctobs 0/ Westmiksxeb. 

K%n^% Bench, Augmt 10, 1814. 
OentJeinen ; 

. It is fresh in jour recollection that when Lord 
£brington, contrary to my opinion, which was conveyed 
by letter to his Lordship, ana at my request read by liim 
to the House, made his motion for a remission of that 

Sart of the Sentence which was to have been executed this 
ay, Lord Castlereagh wa^empowered to state that the 
Prince Regent had already^ done that which it was the 
object of Lord Ebrington's motion to effect. Yon viVL\ 
4dso iietnetnber that Lord Ca»tlereagh> instead of imme- 
diately making his comBruoicatk>n> and preventing an 
unnecessary, and consequently improper discussioii, with- 
'held it from the House for a -considerable time ; and thus 
afforded ilie Attorney and Solicitor-Gle»eral and hicQielf 
.an opportunity of making anew and violent assault upon 
my cnaracter ^nd conduct* Althoush many ^f tb^ir 
argvmeau had been previously refuted, and others were 
'Well answered at the time, yet it was impossible 'Sac those 
^onounable >Members^ who entertained a &«roiiraUe. opi- 
nion of me, to answer ef«ry accusation which the Seilicitcr- 
Ge^ral and iotbers iNrouglit forward fay fturprise* It re- 
iSMHOB, th^Fcfore, for me to offer some observations in my 
^wn defence, in which my reason will appear for having 
••uffi^red some delay to ocottr in the^ exeentLon of ^\^ im- 
portant "Crfity. 

• In the bourse of the Solicitor-General's speech, he 
ftssertcd that, in my Defence, I had mis-stated the cir- 
cumstances of thfritradsaetioii/taod iia4 dMrgod im^ S(dt)- 
citors with a gross derdictienofdlity^ I shall show that 
I have neither mis-stated circumstances; nor made any 
unfounded accusatiotu , He further asserted, that he would 
take upon himself <o say, that the Brief had been drawn 
up from my ow^ instructiona* The fact is, 1 have never 
denied ijbat I f^ve instructions for the Brief. It is true, 
however, that I gave no specific instructions to Counsel, 
and attended no consultation ; but it is obvious, that 
without some instructions or some information fw)m me 
fo my Sblicitord, there could have been no Brief at all. 
Mv' Solicitors themselves applied to me for written in- 
fonnation,aiidI, ofcourse,faniiAcd*«i with 'sucb pat 
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tioulard as ocaiFrcd to me cm the ^jdct^ whitib ast 
written on oneftheel of paper^ and mighthave been written 
OQ one page. This paper is endomdhy my Soboiton^ 
** Lord Cochrane's Minutes of Case/' and may be seen in 
my possession.* 

I apprehend that it was. tbe doty, of ray Solicitors to 
have sent me a copy of the Brief, wbieb^ howerer^ thej . 
did ni»t;and I repeat that, preyio«s toi:tbe Trial, I nerer 
lead It. It appears tiiat they pertic&ilarly called my.at'» 
tention to an unimportamt circiunsiaiioe wleikbi th^ had 
inserted in tbe Brief, cmt the exammadons attached, m 
consequence of an, erroneous commuaication from my 
servant, who had confounded the eircumstancs^s of twq 
diffcaredt ocGun-enees.t ' This wIm the ^* one particular" 
which the Solicitop-General saya that I myself oorrected* 
I admit that this error was expunged by my authority) 
and opposite the four lines whioh contained it, is writteni| 
^^ Read this U> Lord Cochrane/' which I think is an ar^ 
gumeivt that tbe greater paitof the Brief was not read to 
m(^; particularly aa there are twelve, lines expunged in 
anotbor p)acie> opposite to which my name does not ap» 
pear« My Solicitors, however, assert^ that though I did 
l^t read the Brief my^f> they read the greater part of it 
tame; and oa their asserticm I will admit tlmt they did 
SQ> though I have ao recollection of the lact« But if it 
co«ld be shown that th^ drew my attention ta eyei^^ne 
of tbe Brief, except only to that one most imponant 
p^t^ the descrif)tion of ]Je Berenger^s dress^ which im^ 
mediately follows the four lines expunged, I st ill think 
that tbey were guilty of very reprehensible negligence* 
In my Affidavit whidEi was before them, and was intrcH 
duced into the Brie^ the coat worn by De Bereoger is 
iwora to have been igretn; and in the €xmminaUao« atn 

'• It was discovered by Ms Majesty's law t>fficers, tKat th«&e fhi^ 
btatSy or << Minutes of Case/' given to my Solicitors, at ibm 
own solicitation, prepsyoatory to dfawing .th« Brief, furnish a contra^ 
diction to my assertion in the House, that I gt^ve no instructions to 
CDUNSJEL. 1 was desirous of giving these learned gentlemen the 
lldMt»enefit of the discovery, by makhig them pubHd, when I publishetf 
tbU Address td the Eleeters of Westminster; but was 'prevented bj«a 
s|ig{^tton tbsA ^e Address, wif^bi tile other imp«rtaat docitaifi«t8r 
^nexfid* wera akeady too lopg for a comBSwnication to the newsh 
papers; and so the editor of one of those prints appears to have 
thought, for hfi oinklisd two very importMftt and iniMf^nsive pa»u 
1^^ As th« mm reason nO' longer ^wXa, I insert ths ** Minntsr 
of C«3^'^ between the. Address and the Questions to the Solicitors., 

t ^ee this explained, in the Answer toasianoimnous Ifil^^'t 
the end. 
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tachcid to th^ Brief it ii stated to have been red. Itift 
impossible that this most iaipok;tant difference could have 
escaped their observation, and yet it is true that they 
never called my attention to it. I may affirm^ without 
fear of bein^ again contradicted, that I did not know that 
the dress of De Berenger, which I had sworn to be green, 
was in any part of the Brief, much less in the ex^mina^ 
tions of my servants, described to be red ; because 'it is 
impossible, unless I had been absolutely insane, that I 
should not only have been satisfied with a Brief which 
authorized my Counsel to contradict my own Affidavit, 
but have been anxious to send my servants into Court to 
give evidence against me. 

If my Solicitors actually read this part of the Brief to 
me, it is obvious that I was not giving that attention, 
which a man conscious of guilt naturally would have 
^iven. The word " red," if I had heard it, mus^ have 
instantly excited my particular notice. But, '^ if the 
*' difference between red and green escaped my observa- 
tion," what did my Solicitors " think"* of itf My 
accusers chiefly depended for my conviction on proving 
that De Berenger appeared before me in the red coat in 
which he committed the Fraud. Is it possible that one of 
my Solicitors should have read it to me, and not have 
said, V You observe. Lord Cochrane^ that this is contra* 
' dictory to your Affidavit f* To have read it to tM 
without a pause, and have suffered it to pass without 
observation, is, I think, as negligent as not to have read 
it at all ; and is wholly irreconcileable with the assertion 
of Mr. Abercrombie, that both parts of the Brief were 
read over to me with the utmost care. 

If, in my defence in the House of Commons, I did^ 
sot state the manner in which I apprehend the difference 
between the Brief and the Affidavit originated, it was' 
because I could not have stated it without throwing more 
blame on my Solicitors than I felt inclined to do. I have 
been challenged by the Attorney General to unseal the lips 
of my Solicitors and Counsel. My Solicitors, however, did 
not wait for me to unseal their lips, as is evident by what is 
called the Counter-statement,^ with which they thought 
proper to furnish Mr. Abercrombie and others ; and I 
think it rather unreasonable to require me to unseal the 

* In more than one account of Lord EUenborough's Charge, Ms 
Lordship was represented to have said, " If the dinerence between 
<< ced and green escaped Lord Cochran«'s observation, what di4 he. 
<^ think of the Star and Medallion I** 
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lips of my Counsel to qualify tbem to give evidence 
Against me, when I could not succeed in unsealine their 
Jips on the Trial to speak one word in my behalt My 
own Counsel, Mr. Topping and Mr. Scarlett, whom I 
fully expected would have advocated my cause, nevec 
spoKC in my defence. In saying this, however, I cast no 
blame on those gentlemen, because I have no doubt that, 
under the circumstances then known to them, they acted 
as they thought best. Neither do I mean to blame Mr. 
/Serjeant Best (the Counsel for Mr. Johnstone), who, 
contrary to my expectation and direction, defended my 
cause ip conjunction with that of his own client. He 
made as able a speech as any advocate could have done, 
"with the information he possessed, and under his thea 
circumstances; but he intimated at the time, and after- 
wards authorized me to assert, that he was not able to do 
Justice to the cause; and it is a just ground of complaint, 
that after Mr. Serjeant Best had beea exhausted by 
fifteen hours close attention and confinement, he was not 
allowed a few hours to recover himself and prepare for 
the Defence. 

To return : I do, however, accept the daring of the 
AtVorney General, and freely release my Solicitors and 
Counsel from every obligation of secrecy.* I might 
perhaps have done this sooner, but the delay has not 
oeen occasioned by any doubt it) my mind as to the 
propriety of the step, or fear of the consequences. I 
thought, however, after the statement which has been 
circulated ^y my Solicitors, that>it was my duty, in the 
first plac^, to put to th^iji^ certain questions, which I was 
not aware would have occasioned niuch dday ; but after 
a lapse of nearly a fortnight, they wrote to inform me, that 
they thought it would be improper to answer those 
questions* I- now lay them before the pubKc. 
- I particularly authorise the Counsel employed for 
^ the Defence, to state their reasons for determining to defend 
me conjointly with Mr. Johnstone, coptrary to the opinion 
of Mr. Adam expressed on the 6th of May, contrary to 
their own opinion expressed on 'the 24th of May, and 
contrary to my opinion And direction expressed on the 29^1 
of May ; and 1 also particularly authorise them to assign the 
reason for their opinion, that no witnesses ought to be exa- 
mined on my part ;t and especially their reasons for not 

• I have not learnt that any of these gentlemen have ma4e any 
disclosures in consequence of this release, 
t From an item m my Solicitor's bill, dated June 6tb, only twg 

c 
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%jtlitiiinh)g^ my servants on this subject of De'Berengerli 
dress, notwithstanding my earnest desire to bttve meA 
'examined. I am also willing, nay, I am ans^ious, that 
-Mr. Serjeant Best should state, whether, when he admitted 
that the coat was red, and not green, he did not imagine 
that I had sWorn felsely by design? L know that in his 
-speech he attributed my description of the coat to error 
only, but I am- anxious to know whether he did so frorii 
his feelings as a man, or his sense of duty as an advocate ? 
Until I am better informed, I shall incline to the opiuioa 
that he was actuated by the latter feeling only ; because, 
if he really imagined that he had to defend an innocent 
•ttian, I do think that he would not, without previously 
communicating with me on the subject, have had recourse 
to'the dangerous expedient of admitting that to be red 
' which I had sworn ta be green, however embarrassed he 
-might have been by the coniiision of his Brief, or ex- 
hausted by the fatigue and long confinement /which he 
*had undergone. 

I stated in the House of Commons that I gave no 
instructions to Counsel, and attended no consultation. I 
now see the folly of this neeligence; for if I had 
^personally attended to my interests, and conferred urith 
my advocates on the subject, I have no doubt th«it I 
sboiild have fully convinced them of my innocence I 
believcf that, subsequent to the Trial, there is not a single 
individual with whom I have conferred on the subject, 
who has not left me with that impression. 

To come now to the manner in which the error in 
the Brief originated, I have nc^ hesitation ia acknow- 
ledging that! am at issu6 with my Solicitors on that 
point. Th^r account is, that two of my servants, whom, I 
fiad sent to their office to be examined as to the evidence 
they could give on the Trial, admitted that De Berenger 
wore a red coat with a green collar. My servants, on the 
contrary, assure me that they did not, and could not ad- 
days before the Trial, I exlract the foUowine : ^ Attending a consul- 
" tation at Mr. Serj. Besf s chambers, when your Case was fully 
** considered, and all the Counsel were decidedly of opinion that you 
^ must be defended jointly with the other Defendants; and the 
*^ Counsel recommended your servants being in attendance on tbe 
^^ Trial, although they still remained of opinion, that nei^er they o^r 
** any other witness ought to be exeynined on your p^" Jn a sub- 
sequent item, dated June 7th, the day before the Trial, 1 am repre- 
sented to have acquiesced; not, however, in the non-exami^alion of 
my witnesses, but in the joint-defence. It appears, however, that I 
held out to the last; and if"! did acquiesce, it was then high time to 
do so; otherwise, in all probability^ I should not have been defended 
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njit that'it was a red coat ; because, when they saw Dc 
Bereoger, he wore a great-coat buttoned up, and they, 
neither saw the body nor the skirts of the under coat ; 
but the collar, and so much of the ^reast as they saw, were 
green : hut they admit, that on being questioned by my 
Solicitors, whether they could swear that it was not a red 
coat, they confessed that th^ could not, and admitted 
that it might be red, and that the green which they saw 
might be green facings to a military coat : but they haye 
constantly declared that no part which they saw was 
red, and they deny that they e¥er admitted that they saw 
any red. / 

My Solicitors were in possession of their previous 
Affidavits, describing De Berenger to have worn a grey^ 
great-coat buttoned up, and a coat with a green collar un- 
derneaith. I shall not deny that my Solicitors considered 
the admissions of the servants to amount to an acknow** 
ledgment that the coat was red ; but I shall ever believe 
that such admissions actually went no further than that, 
since they did not see the body of the coat, it might, for 
aught they knew, be red — and possibly, that they sup^ 
posed it was red, because the wearer having a sword and 
military cap, they conceived him to be an army officer. 
—The description which my Solicitors introduced into 
ihe Brief, in consequence of this examination, namely, a 
red coat with a green collar, neither accords with my 
description nor with the coat actually worn by De Be- 
renger on his way from Dover, which, as proved by the 
witnesses on the Trial, was either wholly scarlet, or turned 
up with yellow. 

If I had been a party to the Fraud, and had sworn 
falsely as to the colour of the coat, I doubtless might 
^so have been wicked enough to have endeavoured to 
suborn the servants to perjure theniselves in my behalf; but 
I should hardly have ventured to send them to my Solici- 
tors to be examined on the subject, without previously 
instructing them myself: and it can hardly be supposed, 
that if they had been on their guard from any previous 
instructions of mine, that my Solicitors, in the commoa 
course of examination, would have obtained from theoji 
JMiy evidence which militated against my own statement. 
I should naturally, top, have fdt some anxiety to know 
the result of theiic examination ; yet the truth is, that I 
ueyer asked them a single question on their return from 
^he Solicitor's office, indeed, if I had questioned them 
as narrowly as one may suppose a guilty man, who had 
' lent bU servants on a guilty errand of so much dan^^ 
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Ahd importance^ would have questioued theai> I shoold its 
all probability have discovered whether they had or had^ 
not executed that errand to my satisfaction . At all events, 
I should have been anxious to know the result of their 
examination as entered in the Brief; and if it be true 
that it was actually read to me by my Solicitor^ 1 must, 
under such circumstances, have lent too attentive an ear 
to have suffered the ruinous word red to have escaped my 
observation. I must, too, have shewn certain symptoms 
of uneasiness on hearing that word, which could not have 
escaped the observation of the reader, particularly as the 
contradiction between that word and my oath must have 
been present to his mind. And lastly, with the knowledge 
that the Brief contained a flat and fatal contradiction to 
my own Affidavit out of the mouths of my own servants, 
I should hardly have suffered it to have gone to my 
Counsel in that state; and then have pressed, in the way 
in which I did press, to have those servants examined at 
the Trial. 

How my Solicitors could admit so fatal a contradic- 
tion into the Brief, without drawing my attention to it 
immediately by letter, it is for them to explain ; yet they 
admit that they never wrote to me on the subject. They 
very quietly however inserted it, and let it remain in the 
Brief until T should happen to discover it ; which, as I 
have pretty clearly proved, never did happen previous to 
the Trial. It was on the second day of the Trial, and 
not before, that, to my very great surprise, 1 discovered in 
a newspaper the admission 6f my Counsel in contradic- 
tion to my Affidavit. " Yet," says the Attorney General, 
" there was no mistake and no surprise : if there had, the 
*' Judges would have dispensed with their rule, and 
'* granted a new Trial : but no ! there was nothing of 
*' that sort here/' 

In whatever way my Solicitors took the examination 
of my servants on the subject of De Berenger^s dress, it 
is indisputable that nothing can justify their neglect in 
not immediately drawing my attention to the difference 
between the result of that examination and the statement 
in my own Affidavit. — ** It never can be permitted," said 
the solicitor General, " that a person accused should try 
'' in the first instance how far he could go without his 
" own witnesses; and then, should the result prove un- 
*' favourable, how far he could go with them.** How un- 
just this observation is, as applied to me, is well known 
to my Solicitors — they well know how anxious I was to/ 
liave my witnesses brought forward in the Jirst instance. 
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Those witnesses would and could conscientiously have? 
sworn to the green collar, which would have sufficiently 
corroborated the description in my Affidavit, as it never 
was pretended that De Berenger wore a green coUar to 
his scarlet coat. 

It was asked by the Attorney General, " If the 
*' servants could have confirmed the Affidavit, wh«-e was 
** the advocate who could have been stupid enough to 
" hesitate to produce them ?" It is possible, however, that 
advocates may be prejudiced, may be mistaken, and may 
be misled by their jBnef.* 

I hope that it will now appear to be satisfactorily 
proved, not only that I did not see De Berenger in his 
scarlet coat, but that he did not come to my door, nor 
even enter the hackney-coach in that drew.— (See the an- 
nexed Affidavits). 

In reply to the Solicitor General's observation, that'I 
had sought to establish my own innocence by recrimina- 
tion upon the Judge and Jury, I shall at present merely 
ask the learned gentleman, whether he is of opinion that 
a like sentence for a like offence would have been passed 
on any nobleman or member of Parliament on his side 
of the House ? Would a punishment which, according; to 
the unfortunate admission of the Attorney General, is 
calculated " to bow down the head with humiliation ever 
" after," together with fine and imprisonment, and the 

I>rivation of every office and honour, have been thought 
ittle enough for a ministerial defendant on such a 
charge ? And if the candour of the learned gentlemaa 
impels him to answer in the negative, is it not fair to 
inquire whether he thinks that such an one would evea 
have been convicted on similar evidence ? The Attorney 
General observed, " tlmt he was glad that the period had 
" arrived when the Trial could be read at length, and 
'^ thus do away the effect of those imperfect statements 
*' which misled the public mind." Reserving my re- 
marks on the Trial for a future opportunity, I shall at 
©resent just ask the Attorney General how it comes that 
he, who is so anxious that the public mind shouljd not be 
misled, should have made the unfounded assertion, that I 
not only pocketed a large sum of money by the Fraud, but 
put off absolute ruin i Such an assertion is the more ia 
excusable in the Attorney General, who had every faci 

* It is dlso possible that they may be compelled to attempt the 
•(ercise of their duty, wh^ incapa^tatod by fauUness and fatigue. 
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UtjT of obtoloiDg more correct informatioo. His own 
broker could have told him that the Omaium^ whiclii I 
possessed on the IQth of February, when the Fraud must. 
|iave been in agitation, could have been sold an that day: 
at 27|. The average-cost was 271 ; so that the whole losfl> 
on the ]S9|000/. (Minium, if sold on that day^ woul(l not 
bave afnounted to above 400/. And when it is considered 
that the result of my previous 8p.e<;ulations waf a gain o£ 
4,200/. received, and 830/. in the bands of my brokery 
bow does the Attorney General make it out that I bad so 
etnbarrassed myself by such speculations, as to have. uQ 
other than fraudulent me^ns of escaping absolute ruin i 
Besides, I can assure the learned gentleman, if he ianot 
alfeady apprised of the fact, that if I had held the Om-r 
ni^m till the l^t, 3d, or 4th of March^ I should have sold 
it at a profit; and if I had held it till the settjing-dayj 
when I must of necessity have sold it, I should not have 
lost half the sum, I had previously gsiined., But if upoq 
the whole I had lost a few hundreds, or even thousapdsi 
bow would the Attorney General be justified in inferring 
any absoute ruinf It is well known that I had been mor§ 
successful at sea than almost any other officer of my 
f tanding in the navy, and that I have constantly lived, 
|iot only within ipy income, but at less expense tha^ 
almost any other person of my rank in society. On what 
grounds therefore is the Attorney General warranted in 
representing me as a person in such desperate circum* 
stances as to be obliged to bave recourse to thp lowest 
knavery in order to avert absolute ruin ? 

With respect to the other assertion, that I pocketed 
a large sum or money in consequence of the transactions 
of the 21 St of February, did not the learned lawyer 
know that the Stock Exchange Committee had seized 
not only 1,700/. of my money, whjch was my actual profit 
from that day's sale, but also a further sum of 770/. to 
finswer their .exaggerated calculation of that profit i and 
that the aforementioned sum of S30/. was also lo^t thrpngh 
the proceedings of that Committee r If the learned gen** 
tleman knew nothing of all this, I can only objserve, that 
he ought to have inarmed himself on the subject before 
he m^$ such statements in the House of Commons. 
I have 4)e hoiipur to b^, 

Geptlemen, with/great respeptj ; 

Your most obedient and taithful servant, 

COCHRANE. 



Digiti 



zed by Google 



Appendix.— No. vit. 

%/[IiilJTES furnished to Messrs. Farebr and Co^ injf 
Solicitors, at the Trial, at their own requ^t^ and 
endorsed by them, ^ Lord Cochran^s Minutes of 
Case!" 

Lord Cochrane was not in habits of intimacy with 
©c Berenger. 

0e Berenger never broke bread in Lord Cochrane*s ' 
hpuse.; and neyer^ as far as Lord Cochrane knows, sat 
down in it.* 

"Lord Cochrane'-s servants never carried a note or 
letlier to De Berenger, or put any note or letter into the 
post for him. 

De Berenger's servants never brought any note or 
letter to Lord Cochrane, or forwarded any addressed to 
him. 

The only person who came to No. 13, Green-street, 
on the ^Ist of February, in mnform, or the appearance of 
uniform, was Pe Berenger. 

.. . De .Berenger wore a grey great-coat, without any 
trimming ; and had a green coat, or a coa^ with a gr«en 

4ppllaf, uAdet U.t 

De Berenger gent jel note to Lord Cochrane, ^tiiioh 
;iY^ delivered to him at Mr. King's manufactory, where 
he was in the daily habit of going. 

The Hon. Major Cochrane was dangeroiisly ill, and 
qQU^ed tp. bis bed, at that time in Spain.^ 

I^rd Cochrane was appointed to connmand the Toi^ 
nant, but had obtained leav^ of absence to draw up tod 
,lo4ge the Specification to a Patent. , 

, His. leave of absence was^ expire on the § 
land be did wyite such specification, and lodged it on 
thell 

The man w^o happened to open the door to De 
.Berenger, had been hired for the express purpose of going 
into the country to relieve Lord Cochrane's sea-steward, 
•and did so accordingly. 

No, man. whatever. lived in Lord Cochrane's house, 
except himself and one or two servants. 

• . Neither in Green-street, nor any former residence. See Answer \ 
,to an Anonymous Letter, at the end of this publication. 

t See the ^c(md of the series of questions which I addressed to mj 
Solicitors, July 25th. 

1 At Cambo in France, on the borders of Spain. 

% 28th of February. fl Ibid. 
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The servants, who were discharged, had received a / 
regular month's warning, and left in consequence thereof. 

On* , Lord Cochrane directed Messrs. 

Xiaoce and Smallbooe to purchase for him 5,000/. Omnium 
for monevf ; but on going to the ofiice % with the intention 
to pay tor it, he found that he had neglected to bring 
the necessary sum ; and having only about 60/. with him, 
he borrowed of Messrs. Fearn, Jiance, and Smallbone, a 
»uqa equal to the deficiency, except 200/. which was lent 
to his Lordship by Mr. Butt. 

Mr. Fearn was repaid on the following day § by the , 
sale of the Omnium, Lord Cochrane having given orders 
to sell it, in the event of his not being able to come into 
the city, which was the case. 

Messrs. Lance and Smallbone repaid themselves, and 
^ord Cochrane returned Mr. Butt the 200/. when he re- 
ceived the balance on Saturday the 19th. 



Kir^^8 Bench, July 9.5, 1814^ 
. Gentlemen; 

In consequence of what nassed in the House 
of Commons ou Tuesday last, I feel it my duty to call 
apon yoii, as my Solicitors on the late Trial, for answers 
tp the following questions : — 

Did I ever give you, in writing, any other instructions 
for the Brief, than a few observations contained in one 
fheet of paper, which was afterwards endorsed by you, 
« Minutes of Case r 

Was not the description of De Berenger's dress, as 
contained in those Minutes, namely, " a grey great-coat, 
without any trimming, and a greeq coat, or a coat with 
a green collar, under it," understood by you to have 
reference to what could be proved only, and not to imply 
a doubt in my mind as to the colour of the under coat, 
but merely to intimate that the witnesses might only be 
able to speak to the colour of the collar, on account of 
the body of the. coat having been concealed by the great- 
coat ? 

Did not I, at your request, send my servants, Thomas 
Dewman and Mary Turpin, to your office to be examined 
by you preparatory to your drawing the Brief? And were 

• 14th of February. t Which they did on the 15th. 

X On the 15th. § On the 17th. 
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)K>i yon previously in possession of my Affidavit, in which 
the coat worn by De Berenger in my presence, on the 
ISlsC of February, is sworn to nave been green i And were 
not you aware that my said servants had also made Affi-. 
davits that the officer they saw at my house on that day 
wore a grey great-coat, buttoned up, with a green coliai 
underneath? 

Did vou not particularly question them as to the 
colour of the undercoat? Did you not expressly ask them 
whether it was a red coat ? And whether thejrcould swear 
that it was not a red coat f which they could not, because 
it was worn under a great*coat, which was buttoned up. 

Was it not in consequence of repeated questions that 
they were induced to admit that the under-coat might be 
red ? Did either of my servants admit that any part which 
he or she saw of the under-coat was red f 

Did you not, in consequence of the examination of 
my servants, insert in the Brief that the under-coat worn 
by De Berenger was a red coat with a green collar ? 

Did you ever call my attention to that part of the 
Brief, by word or letter ? And do you really believe that 
I was privy and consenting to the fact of my Counsel be- 
ing; authorized by the Brief to admit that coat to be 
red, which I uniformly declared to you was green, and 
which I had Bworn to be green ? 

Did you read the whole of the Brief to me, or merely 
detached parts ? Did I peruse it myself in your presence, 
or to your knowledge ? Did you ever, previous to the 
Trial, nirnish me with a copy of it ? 

Did I ever make any alterations in the Depositions 
of the servants, or in any part of the Brief, relative to 
wh^t they could depose on the important subject of De 
Berengers dress ? Did I ever desire you to re-examine 
them on that point ? 

Did I ever, as far as you know and believe, give in- 
structions to my Counsel f Did I ever attend any consul- 
tation? Was not my Defence mixed with Mr. John- 
stone^s contrary to n^ orders? and did yon inform me 
that Mr. Johnstone's Counsel, and not my own, was to 
plead my cause ? 

Was I not, as ftur as you know and believe, absent 

^ from London for near three weeks, previous to and up to 

the Monday precedidg the Trial ? 

' Did yon ever call the attention of the Counsel^ by 

word or letter, to the difierence between the statement in 

')he B^ef and the Affidavits of myself and servants, x^ 

d 
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sfjecting the dress of De Befenger i When did the Coon* 
sel, to the best of your belief, discover that difference f 

Did I not send my servants to Guildhall on the 8th of 
June, the first day of the Trial, to be examined ? Did I 
not send you a note by them, to inform you that I had 
sent them for that purpose? Did I not send them again 
on the second day of the Trial ? and did I not write to you 
on that day, particularly requesting that tiiey might be 
examined? When did vou receive my second tetter? 
Was it not prior to the close of my Defence ? and if sub- 
sequent, was it not at least several hours prior to the 
close of De Berenger's Defence ? Had tbe Counsel, to 
your knowledge, resolved at all events not to examine 
my servants ? ' Did you communicate to me such their 
determination ? 'Have you any reason to believe that I 
had tbe least knowledge, prior to the Trial being closed, 
that my servants would not be, or had not been exa- 
mined? 

If I had been informed that the Counsel had refused 
to examine them, might I not have gone into Court, and 
personally demanded the examination of my witnesses ? 

I am, 8cc. 
Messrs. Farrer and Co, Cochrane. 

Lincoln's Innzfidds, Jngust 3, 1814. 
My Lord ; 

We were duly honoured with your Lordship's 
letter of the 25lih ult. requiring our answers to manv ques- 
tions relating to the late Prosecution; but after what has 
passed, and the communications we have already made^ 
we hope yotir Lordship will agree with us in thinking, 
that it woqld be highly improper in us now to answer 
any more abstract or partial questions. We have, agree- 
able to your uncle's desire, made out, and now beg leave 
to inclose you our bill in that business, in which you will 
find most of the facts to which yout questions relate, 
stated as they occurred. We are, &c. 

Farrer and Cp. 

J%e following AFFIDAVITS ate the voluntary and 

disinterested Acts of the respective Deponents: 

Londo 1 Jambs Miller, of Msursh-gate, WesU 

(to wit') f •'^''^'^^r^bridge-road, In the oounfty of Surrey, 

'^ J butcher, ms^eth oath and saith. That on the 

£lst day of Februaiy last, between ^ight and ^ine o'clock 
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in the mornings as he was staading at his door in the said 
Westminster-bridge-road, be saw ^ Dartford chaise-and- 
four stop at the coacb-sjUQd opposite to his house, when 
several persons assembled and inquired of the post-boys, 
whom they had brought in the chaise f They answered, 
'^ A messenger from France, and the bearer of dispatches 
that Buonaparte was killed, and cut to pieces by the 
Cossacks." That deponent saw the supposed messenger, 
dressed in green with a grey great-coat, get oqt of the 
said chaise into a hackney-coach; and ^ponent po3i- 
tively declares he saw no red upon any part of his dress. 
That deponent asked the waterman who attends the 
coach-stand, where the gentleman was going to i and 
he replied, " the. coachman is ordered to drive oyer the 
bridge.'* And this deponent further saith, that about 
seven o'clock in the morning of the said 2 1st of February, 
as he was going to market, one of the collectors of the 
tolls at the said Marsh-gate told him that a chaise-and^ 
four, with a messenger, went through the said gate to* 
ward&town, between six and seven o'clock that mprning. 
(Signed) James Millek. 
Sworn at the Mansion-home fLondon^ 
the 22d day of July, 1814. 

(Signed) Wm, Domville, Mayor. 

i #/ 1 J^^sEPH Rayment, of the Westminstef- 
rt^ ^t) f bridge-road, in the county of Surrey, fish- 
( wi j.j jjjQuggjj.^ ^jj jjjg Qj^jfj saith. That to the best of 

his recollection, on the morning of the £lst of February, 
about nine o'clock, he saw a nost-chaise-and-four pass 
bis house, which is near to the Marsh-turnpikC'^gate, and 
was informed that it brought intelligence that the Freuieh 
army was cut in pieces and Buonaparte killed^ on which 
he went out to learn the fact ; when he saw the naid 
post^haise draw up alodig-side of a hackoeyrpoach, s^nd- 
a parson got out of the jcSiaise into the hackney-coach ; 
that on getting oat, bis great coat, partly open, enabled 
deponent to see the ooat underneath, and it appeared to 
him to be dsu-k-green : deponent fancied he was a foreign 
offik;er, as the dress was like that.of the sharp-shooters. 
When deponent returned to bis bouse, he menticned to 
bis wife the intelligence, and described to her the dress 
in whieh the person appeared, which fact she. is ready to 
testify, (Signed) Joseph Raymrnt. 

Sworn at the Mansion-house, London, 
this Q^ of Jubf,lS}4. 

(Signed)^ Wm, Domville, Mayor. 
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London 1 Chaeles King, of Weslminster-bridge- 
rf ^;t \ r ^^^^y ^^ ^^^ county of Surrey, stable-keeper, 
{lowii.j^ makcth oath and saith. That some time 
previously to the Trial of C. Random De Berenger, 
and others, he saw William Grane, the hackney-coach- 
roan, and one of the witnesses on the said Trial on behalf 
of the Prosecution, passing by deponent's stable-yard, in 
Westminster-road, in company with Sayer, the Bow- 
street officer, on his way to identify tlie* said £!harles 
Random de Berenger, who was then in custody. A day 
or two afterwards deponent met the said William Crane 
accidentally in the said Westminster-road, and asked 
him, what be had been doine with Sayer ? He answered, 
'* He had been to see De Serenger, in order to identify 
*' him, but he could not swear to him, as many faces 
'^ were alike ;'' but he said, using a protestatioa in the 
most horrible language too beastly to repeat, '^ he would 
'' have a habkney-coach and horses out of ihtm,* mean- 
ing, as the deponent believes, the prosecutors. During 
this conversation, a person passed by them dressed in a 
grey great-coat, when the said William Crane, pointing 
to him, said he (meaning De Berenger) was drest just like 
that gentleman, only be had a cap on ; and he (the said 
William Crane) did not see his under-dress, as his coat 
was closely buttoned up. And deponent further saith, 
that after the said Trial he saw the father of the said 
William Crane, who told him he was eoing.to look after 
the money (meaning the reward), as bis son was consi- 
dered a first-rate witness; when deponent asked him, how 
he could consider his son in that light, as he knew suffi- 
ciently well that, had be (deponent) appeared, he must 
have beat him out of Court P The father replied, if he bad 
beat him — ^" there was the pli|ce where the clothes were 
** bought, and the post-boy." That on deponent being 
severe in his remarks^ the iather said, '' I do not know 
** what they did with the boy ; they had him two days 
'' locked up in the Police officer's house, that he mignt 
'* not be tampered with by the other side.'' — Deponent 
asked him if there had been any advances by the op- 
posite party ? He said^ " None." Andlthis deponent far- 
ther saith, that he has seen the said William Crane since 
the said Trial, who, on deponent accusing him of having 
gone too far in his evidence, he said, using the same 
iMHiatural protestations, ** that be would swear black was 
^ white, or any thioe else, if he was paid for it." And 
deponent farther sai£^ that previously to the said Trials 
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^the said William Crane's coach and horses were of a most 
miserable description ; but that, since the Trial^ he has 
purchased a hackney-coach and horses of the best de-* 
scription./^ And deponent further aaith^ that the said 
William Crane's general character is most infamous and 
his mode of expressing himself so obscene and blas- 
phemous, as to preclude deponent from stating the exact 
words made use of by the said William Crane. And this 
deponent lastly saith, that the man-servant of Mr. Keir, 
of Bridge-street, Westminster, and the groom of colonel 
TayloV of the Custom-house, were present on or about 
the 2d day of July, wben Crane declared, '' that be would 
^ swear black was white, or any thing else, if he was well 
^ paid for it." 

(Signed) Charles King. 
Sworn at the Mansion-house, Lon4on, 
this %2d day of July, 1814, 

(Signed) Wm. Domville, Mayor. 

J. , "^ Richard Baldwin, of No. 7, Bridge*. 
j^onaon, i^^^^^^ Westminster, in the county of Mid- 
{to^to J jjgggx, servant to Mr. George Keir, of Bridge- 
street aforesaid, on his oath saith, .That on or about the 
fid of July, he was present at a conversation which took 
place between Charles King and William Crane, one of 
the witnesses on the Trial of Charles Random De 
Berenger, and others, on behalf of the Prosecution, when 
he heard the said William Crane (in reply to the said 
Charles Kin^, who had accused him. of having gone too 
far in his evidence) say, that ^' he would be damned if he 
^* would not swear black was white, or i^y thing else, if 
** any one would pay him for it." 

(Signed) Richard Baldwin. 

Sworn at the Mansion-houMey London, 
this 22J day of July, 1814. 

(Signed) Wm. Domville, Mayor. 

Londo 1 Thomas Critchfield, of Westminster- 
Cto wit*] f^^^^S^^^^^> ^° ^^^ county of Surrey, coach- 
\ ^ •>' J maker, on his oath saith, That he knows Wil- 
liam Crane, one of the witness.es for the Prosecution on 
the Trial of Charles Random De Berenger, and others ; 
and that he h^u*d him say, previously to the said Trial^ 
when speaking of his father, that ^' he did not care a 
*' damn for his father, that he was 21 years of age, and 
^^ he should soon have more money than ever his father 
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" had.'' And deponent also saith,that> since the said Tria?^ 
the said William Crane has been enabled to purchase a 
very good hackney-coach^ with horses and harness^ though, 
previously to the said Trial, his coach and horses were of a 
most miserable description. And deponent lastly saith, 
that the said William Crane is a man of the most in- 
famous character, and this deponent positively declares 
that he would not believe him on his oath. , 

(Signed) Thomas Ckitghfibld. 

Sworn at the Mansion-home, London, 
this 294 day of July, 1814. 

(Signed) Wm. Domville, Mayor* 

London 1 James Yeowell, of Silver-street, Falcon- 
Cto wit ) r*9"^*> ^^ ^^^ ^*^y ^^ London, ticket-porter, 
^ J maketh path and saith, That, a few days after 

the 2 1st of February last, William Crane, hackney^oach- 
man, and one of the witnesses on the late Trial of Charles 
Random De Berenger, and others, for a Conspiracy, in- 
formed him, this deponent, that in his evidence given 
before the Stock Exchange Committee, he said that the 
person whom he took from a post-chaise-and-four, at the 
Marsh-gate, on the £ 1st of February, was no other than 
Lord Cochrane himself; and this deponent saith, that on 
his interrogating the said William Crane as to the person 
of his Lordship, he, William Crane, said he knew nim as 
well as him, this deponent, and that he had driven Lord 
Cochrane from the Opera-house, and other places of 
amusement, twenty times ; and further declared, that it 
was Lord Cochrane whom he took from the . post-chaise- 
and-four aforesaid, and described his Lordship as a tall 
man, taller than him this deponent, with a long face and 
red whiskers. And this deponent further saith, that after 
the Trial of the persons'aforesaid, he, deponent^ having 
met the said William Crane, accused him of perjury, in 
having sworn to the person of De Berenger as tne man 
taken up by him from the chaise at the Marsh-gate, when 
he had previously declared before the Stock Exchange 
Committee, that Lord Cochrane was the person ; and told 
him, Crane, that he should be careful how he took an 
oath on such occasions ; upon which the said William 
Crane r^sed to converse with him, this deponent, on ihe 
subject. And this deponent lastly saith, that having a^ain 
on the same d^ymet the said William Cmne, he inqwred 
if he had received the reward offered by the Stock Ex- 
change Committee? when he, the said William Crane^ 
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admitted he had received a part, and that he expected 
more. James Yeowell. 

Sworn before me, at the Mansion-house, 
this 9th day of August, 1814, 

Wm. I)omville, Mayor. 

r /? 1 Jame;? Lovemore, of Clemen t's-kwe^ 
ijonaon, i i^mbard-street, in tbeCity of London, maketh 

{to wit, J J ^^^j^ ^^^ g^j^^^ rjijj^^ ^ f^^ j^yg ^f^^^ ^Y^^ 2j^^ 

of February last, William Crane, hackney-coachman, one 
of the witnesses on the late Trial of Charles Random De 
Berenger, and others, for a Conspiracy, informed him, this 
deponent, and others then present, that in his evidence 
given before the Stock Exchange Committee, he said, 
that the person whom he took from a post-chaise-and-four 
at the Marsh-gate, on the 21st of February last, was no 
other than Lord Cochrane himself; and this deponent 
saith, that on James Yeowell, a friend of his, interrogating 
Crane as to the person of his Lordship, he, Williaiii 
Crane, said, that he knew him as well as he did bim, 
James Yeowell ; and that he had driven Lord Cochrane 
from the Opera-house, and other places of amusement, 
twenty times; and fiurther declared, that it was Lord 
Cochrane whom he drove from the post-chaise«and*four 
aforesaid, and described his Lordship as a tall man, taller 
than James YeowFell, with a long fece and red whiskers. 

James Lovemorb.* 
Sworn before me, at the Mansion-house, 
this Qth day ^ AnguM, 18H, 
Wm. 1>omville, Mayor* 

♦ If it were necessary to multiply affidavits, there are tw« other 
ccrsons who could depose to the fact of Crane having asserted, that m 
nis evidence before the Stock Exchange Committee, he declared tiiat 
Lord Cochrane was the pretended Du Bourg: a circumstance which 
perhaps explains the following passage in 5ie Report of that Com- 
mittee : — " They are in possession of still further information on the 
subject, which it is considered prq^ not to disclose at .present, aad 
which they hope and expect will eventually crown their efifarts with 
<a)mplete success.'' 



Digitiz 



zed by Google 



r 



APPEND IX— No. VIII. 



No. ym. 

ANSWER to an Anonymous Lbtteb. 

Since the Advertisement of tbe present Publication, 
I have received an Anonymous Letter, requesting rae to 
explain the circumstance of De Berenger having break* 
fasted at my house on the morning of tbe £l8t of 
February, after having called for a bason atod water, and 
vrashed his face and hands. ** These/' says my corres* 
pondent, '^ are strong marks of intimacy, as none but a 
*^ friend and ally would take such a liberty, or be ad* 
^ mitted to so familiar an intercourse''. He adds, that 
'^ a detail of tbe conversation at the breakfast-table may 
** throw much light on the subject in question,'^ and that 
^ servants will babble, and walls have ears." I think I 
am not ignorant of tbe author of this lettei> but he will 
probably collect whether I am or not, from the maimer in 
which I shall reply to his communication. 

That De Berenger asked for a bason and #atery 
and that he also drank a dish of tea, at my house on the 
morning in question, I shall, in the first place, admit; 
my correspondent, on the other hand, admitting (which he 
does), that these liberties took place before my return 
home. And since the washing before the breakfasting 
appiears, in his opinion, a stronger mark of intimacy than 
to have breakfasted without washing, and as I admit that 
the one dici not take place in contemplation of the other, 
and that they are too distinct Items of Charge, I shall 
treat thein accordingly; and first of the washing. 

If I am not out in my conjecture, the gentleman from 
whom I received this Letter, has no reason to doubt that 
it was not till long after the morning in question, that I 
was informed that De Berenger had washed his face and 
hands at my house. The ^^ True Bill" had been found, 
and the Prosecution was in a state of progress, before the 
circumstance came to my knowle^e. It was, in fac^ 
from my Solicitor, Mr. Parkinson, after he had examined 
the servants, that I first heard of the circumstance* He 
informed me that he had ascertained from one of the 
maid-servants, that on her going into the room to mend 
. the fire, De Berenger asked her for a bason and water. 
This suspicious circumstance was entered in the Brief, and 
was probably one of the reasons why the Cotinsel did not 
chuse to exaoiine the servants at tbe Trial. It might have 
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came out that De Berenger had taken such a liberty, ai 
(in the opinion of my correspondent) " none but a friend 
'* and ally would take/' For mj oMrn part, however, I 
persisted in desiring that this identical servant^ among 
others, might be examined. It was not that I imagined 
that if she could substantiate the coati, it would h^ 
sufficient to overturn the bason; but I really could not 
perceive by what possibility they could come into any 
hostile kind of co;itact. I rather think thatj if my Counsel 
could have brought the bason of water (with all its SLp* 
pendages) fairly into Court, it would have had a very 
salutary effect. Mr. Gumey could have extracted no 
argument from the soap, pumped none from the bason, 
nor wrung any from the towel,* that might not have been 
turned to my advantage. The argument that De Bereneer 
had seized the opportunity of my absence to wash off the 
filth 'of the Dover expedition ; to free himself as much as 
possible from the effects and appearance of fatigue ; to 
refresh and prepare himself for that part of the imposition 
which was to oe practised upon me; to present himself 
before me as if fresh from his lodgings ; and with as much 
appearance of respect and decency> and as unsuspiciously 
as he could,t would have fairly beat out of Court every 
inference . of intimacy that the liberty of asking for a 
bason of water, in my^absence, and without my knowledge, 
could have suggested to the prosecuting Counsel. ^ lue 
washing paraphernalia, adroitly managed, would have 
enabled Mr. Serjeant Best to exercise bis discretion^ 
whether to leave Mr. Giifiiey in the suds^ or give him a 
wipe with the towel. 

The* other accusation advanced by my anony-^ 

* Whcihet the towel which De' Berenger used on this occasion. 
Was the same which he afterwards borrow^ to wrap his green unifonii 
io, I have not been able to ascertain; but if one might be allowed to 
Muppoie that the lord Chief Justice had dived alit^e into the secret 
of the washing, it would " throw much light on the subject in ques- 
tion:" for if his Loi^ship had heard nothinsof the washmg, and had 
not even ascertained '* the identity" of the towel, >hy should ho 
have insinuated that there was more in the towel tmui the unifonn ; 
or have hinted at a double mesming, by putting toml in italics I 
(p. 435). 6^1-6 

t That these were the true motives for the washings is confirmed 
by the evidetice of the servant, as entered in th6 Brief: " Th* officer 
s^ed to wash himself before Lord Cochran^ s return.^ If these Were 
Pe Beren^er^s own woras, and they were taken down as such by my 
Solicitor ftom tl^e mouth of the servant, it is clear that he was desirous 
of performing ms ablutions unknown to me,, and! before he came inta 
sdy presence. 
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mpus correspondent! that De Bereoger breakfasted 
at my l^Qse on the occasion in question^ is not litemlljf^ 
true; biit I was informed^ after he -had left the house, 
bq|i: not before, that in the interval of my absence, 
he had be^i) offered and ^accepted a dish of tea. No>y 
^taking a dish of tea, and " such a liberty as none 
' bpt a friend or ally would take,^ appears, in the opinion 
of my correspondent, to be precisely the same thing, it 
behoves me to give a very particular account how thiir 
important event was brought about. It was then well 
known tW I was in the expec^tion of goin^ out almost 
immediately to Amefica, in opmmaod of the TonnanK 
And it will perhaps be admitted that officers, or gentlemen 
to rjscommend officers, or ask for passages to America, 
were d^tly coming to my house ; ana that, if I happened to 
be absent, which I generally was, principally, on the subject 
of the Specificatioti, or at the lamp manufactory, they 
were desired,, if they chose to wait, t» walk into the 
parlour, where the^ either wrote on the subject of their, 
vf ishes^ (^ remained as long as they thought fit in 
expectation of my retunu Mow the servants could not 
always distinguish between those whom I knew and those 
whom I did not know ; but they were directed, or un** 
4erstood it to be their duty, to be civil to every one. 
And on the occasion in Question, after the servant bad 
supplied De Berenger witn a bason and water, in comr 
pliance with . his request, and noticed his sword or 
military cap, she represented to the house-keeper, that 
the gentleman in the parlour had asked to wash himself^ 
and appeared to be an officer. From these two circum- 
stances it was conjectured that he was a gentleman of my 
acquaintance, and as it was not then later than 10 o'clock, 
that he possibly had not breakfasted, and that if I had 
been at home, 1 should probabl v have asked him whethev 
Jie had or not. And under these impressions, it was 
thought no breach of good manners towards him, or of 
duty towards me, to put that question in my absence ; 
and^e was told at the same time, that the things were on 
the breakfast-table; to which he replied, ttiAt he had 
breakfasted ; but^ as the things were on the taUe, he would 
take a dish of tea. It may perhaps be perilous to 
proceed ; but as I am candidly called upon by my cor- 
respondent to ^' detail the conversation which passed 
in my absence, it would be exceedingly disingenuous to 
suppress the most substantial part of it. The truth is, 
then, as'l am informed, that, while he was sipping the 
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e fivrther question, ifras asked, whether he would 

wy todfit I tq which he replied^ accordiog to the best 

briaatioa I can collect^ '^ No, I am mu(^ obliged to 

This is a correct '' detail of the conversation at the 
^f breakfast-table," to the best of my information and 
belief; and it is opt ray fault, if it does not '^ throw 
^' much light on the aulgect in question/' according to 
the «|[pectaiion of my correspondent, who, with great 
flieeiiiing\graYity, but no doubt with much latent waggery, 
ini^QAiatos that the females in the house were very deep 
in the plot ; or ibat De Bereug^ let them into the secret, 
by way of chit-dwiit, ** at the breaklast*table«'' 

I must not omit to mention, that I have further 
ascertained, . that Be Berenger took the additional 
** liberty ^ of looking at the pictures which were hang- 
ing againat the walls ; and that he then made an observa- 
tion pr two, supposed to Save been complimentary to the 
SAid pictures : but the language of those observations has 
uot been $o intelligibly reported to me, a» to enable me 
to enter il^o "detail", with any degree of confidence, 
notwithstanding that '* servants will babble/' But as 
" walls have ears/' and as it wa» that part of the conver- 
sation which was addressed to the pictures, that was most* 
likely to be overheard by the walls, I refer my anonvmous 
corr^pondent to than for further satisfaction: advising 
him to leave no $k>m untnrm4 iu pursuit of the investi- 
gation, which, may possibly " throw much light on the 
**. subject in question." 

It is not quite fair to infer femiliarity from liberties 
taken when one is absent. What would my correspon- 
dent have thought had he happened to have been present 
when Mr. Hugh Campbell, an officer of the navy,^ 
ordered breakfast at my house, at near one o'clock in the 
day, (about a month after the visit of De Berenger) and 
called for cold meat and eggs? Would he not have 
imagined that Mr. Hugh Campbell and myself were 
upon terms of great familiarity i Yet at that time I had 
never seen, nor ever heard of the gentleman in ttiy life. 
He came about 1 1 o'clock, and expressed his surprise at 
not finding me at home to receive him ; arid after waiting 
nearly two hours, he ordered breakfast ; and his request was 
complied with, although he was wholly unknown to every 
person in my bouse : and it is no less true, that De Beren- 
ger was equally unknown to every person therein.* After 

* With the exception only of Davis, one of ^e men-servants, wh« 
bad seen him before. 
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Mr. Campbell had made a very hearty breakfast, he wroi* 
a note in the parlour, informing me, that in pursuance of 
an invitation to breakfast, h^ had attended for that 
purpose ; but not finding me at home, he concluded that £ 
liad forgotten the engagement, and had therefore taken the 
liberty to order breakfast for himself. Having read tbid 
note, and knowing nothing of the writer, and understand*^ 
ing froiQ the servant that he had actually breakfasted at 
my house, I concluded that he was some audacious 
swindler, and directed the servant to see if any thing had 
been stolen. This was, the occurrence to which the lines 
related, that were expunged from the Brief by my direc* 
tion. The servant had momentarily confounded the twa 
visits of De Berenger and Mr. Campbell, and informed 
my Solicitor that 1 had described De Berenger as a 
swindler, and suspected that he had stolen something. I 
have since discovered which was. the swindler, and which 
was the honest man. ^Mr. Campbell had really been 
imposed upon. He had defended my character with 
great warmth at a coffee-house, against the imputation 
cast upon it ; and shortly afterwards he received, a letter 
(which he has since discovered was forged by some wag^ 
who was present on the occasion), purporting to com^ 
from me, stating that I had heard of his zeal, and 
inviting him to breakfast. A day or two after this occur-* 
rence, he completely removed the unfounded prejudice I 
had conceived against him, and presented me with a letter 
of introduction from Lady Heron Maxwell. 

COCHRANE. 



rrioted by T. C. HANSARD, Peterborough-court Ficewstrect. 
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